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MLTF STATEMENT REGARDING ATTACKS ON IRAN

The MILITARY LAW TASK FORCE of the NATIONAL LAWYERS GUILD categorically condemns the
unprovoked US/Israeli attack on Iran. This is a grotesque violation of international law and the U.S.
Constitution.

Iran is a sovereign nation and a member of the United Nations, as is the United States. The UN Charter is
a treaty which is the “supreme law of the land” under Article VI of the US Constitution. Article 2(4) of the
UN Charter states, “All Members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any state, or in any other manner
inconsistent with the Purposes of the United Nations.”

The aggression here is a crime under international law and is committed when, as here, a country
attacks another that is not threatening it and is not carried out in self-defense against an attack.

There can be no justification for the attack if, as President Trump proclaimed, Iran’s nuclear weapons
program was “obliterated” in another illegal act just over six months ago.

We recall that, for the past two decades or more, Netanyahu has claimed that Iran was within weeks of
having a nuclear weapon. Those claims were false, however, even if true, a resolution was being
negotiated when the current assault occurred.

We remind U.S. armed service members that they have the right and the duty to resist and refuse illegal
orders. We pledge our full support to those who do so, and to service members who protest or stand
against this disastrous war.

MLTF ANNOUNCEMENTS AND NOTES

NLG CONVENTION

Readers are invited to join MLTF at the National Lawyers Guild
convention in Detroit from April 8 to 12. Registration information can
be found on the NLG website, nlg.org.

MLTF will hold an afternoon Continuing Legal Education seminar on
refusal of unlawful orders and recent trends in military law at 2:00
p.m. EDT on April 8, and our annual membership meeting, open to
non-members as well, is scheduled for 2:00 p.m. EDT on Friday, the
10th. With the NLG International Committee, the Task Force is
sponsoring a panel on US military aggression in the Western
Hemisphere, also on the 10th, from 11:30 to 1:00 EDT. You can see the preliminary schedule for the
whole convention at 2026 NLG #Law4thePeople Convention: Schedule. The convention is in-person only
this year, though MLTF is making arrangements for virtual attendance at each of its events. For more
information, visit this page or contact us at email@nlgmltf.org.

Rashida Tlaib
2026 Keynote Speaker
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ANATOMY OF A COURT-MARTIAL

By Daphne Pattison Silverman

Do not be afraid to represent a servicemember in a court-martial. The overarching body of law is the
United States Constitution.! You already know this law. Fight the same fight you always fight in trial.
Seek the truth fearlessly, regardless of the rank and/or political position of those seeking to convict your
client. These are dark times, but in the end, the Constitution will win so long as those of us charged with
guarding it do our job.

THE RULES

While the Constitution controls, there are rules to organize and govern the process, because the military
is composed of rule-following people. The Manual for Courts-Martial provides the rules.? Part | is the
preamble, which elucidates military jurisdiction. Part Il is the Rules for Courts-Martial, which are the
procedural rules. Part Ill is the Military Rules of Evidence, which are very similar to the Federal Rules of
Evidence. Part IV is the substantive charges some of which are comparable to civilian charges while
others are related to military good order and discipline with no comparable civilian charge. Part V is
non-judicial punishment. There is a Joint Trial Guide, which provides a script for the court to follow for
each court room event.®> The Uniform Code of Military Justice (UCMJ) underlies these rules,* while
branch-specific regulations fill in many of the procedural details.’ These materials make it easy for a trial
lawyer outside of the military structure to see exactly what will happen procedurally and to therefore
provide effective assistance of counsel to a servicemember.

NON-JUDICIAL PUNISHMENT ¢

In the interest of fostering the ability to punish people while engaging in wartime activities, the forces
have created non-judicial punishment (NJP). This procedure is important to you because your client
might be offered NJP to avoid courts-martial or you might request NJP in lieu of a court-martial whether
or not a court-martial has been convened. NJP is referred to as either just “NJP” or as an “Article 15” in

1 Constitution of the United States: Article 1, Section 8, Constitution of 1787. “The Congress shall have Power... To
make Rules for the Government and Regulation of the land and naval forces.” (See Appendix 1, MCM)

2E.O. 10214, 8 February 1951: Prescribing the Manual for Court’s Martial (MCM), United States, 1951. E.O. 12473,
18 July 1984: “The Secretary of Defense shall cause this Manual to be reviewed annually and shall recommend to
the President any appropriate amendments. The current edition is the 2024 Manual for Courts-Martial. Previous
recent editions are 2023, 2019, 2016, and 2012. You can print the current version of the manual applicable to your
case or access it at jsc.defense.gov.

3 The specific trial guide or script used by the court in your case can be provided to you by the lawyer detailed by
the military force to represent your client.

4 Appendix 2, Manual for Courts-Martial.

5 Army rules are found in Army Regulation 27-10/ AR 27-10, found at milreg.com. Air Force rules are found in
Department of Air Force Instruction 51-202/ DAFI 51-202 found at https://static.e-
publishing.af.mil/production/1/af_ja/publication/dafi51-202/afi51-202.pdf. Navy -Marine Corps rules of practice
along with other judicial information are found at www.jag.navy.mil/about/organization/ojag/code-05/trial-
judiciary. Rules of Practice before Coast Guard Courts-martial are found at:
https://www.uscg.mil/Portals/0/Headquarters/Legal/ChiefTriallJudge/USCGRules.

5 Part 5 of MCM and Article 15 of the UCMJ.
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most forces based upon the UCMJ article number. The Navy refers to NJP as Captain’s Mast, a reflection
of the original punitive procedures on ships.’

NJP provides a Commanding Officer with a method for maintaining “good order and discipline.” It
should be used only when effective leadership and administrative methods fail.* A Commanding Officer,
Officer in Charge, or a principal assistant if delegated by a Commanding Officer with general courts-
martial convening authority (see below section on the creation of a courts-martial) may impose non-
judicial punishment.’

If a Commanding Officer decides to impose non-judicial punishment, the servicemember must receive
notification that includes a description of the alleged offenses, information on which the allegations are
based, and their rights. !° The servicemember has a right to refuse non-judicial punishment and request
trial by courts-martial unless attached to or embarked in a vessel. !! This right may also be granted to a
person attached to or embarked in a vessel if authorized by the Secretary of the force to which the
servicemember is attached. | can find no instruction that implements a method or procedure for an
embarked member to seek authorization by the secretary of any force. The relevant Navy JAG
instruction seems to ignore this clause.!? If you have a client embarked on a vessel who wants to
attempt to seek authorization to refuse NJP, | recommend that you write a letter to the secretary of the
force immediately and seek an immediate answer. Reasons that you might want to do this include: if
you suspect racism permeating the command resulted in the charges; or if you suspect the charge,
perhaps a refusal to obey an order, violates the Constitution because the order is unlawful; or any other
reason that causes you to suspect your client is being wrongfully targeted by the command.

At NJP, the Commanding Officer alone makes the decision on guilt versus innocence as well as
punishment with advice from his/her staff. The rules of evidence do not apply. Any relevant evidence
can be considered. Contrary to the perceptions of many, a servicemember can be found innocent at an
NJP. If the servicemember is found guilty, there are limitations on the punishment, and the
Commanding Officer is advised to consider suspending the punishment. '*

The servicemember can be accompanied to NJP by a personal representative or spokesperson, that is, a
person to speak on their behalf. This person can, but does not have to be, a lawyer. This person may
speak one time just like a witness, and the person cannot examine any witnesses.'* Lawyers can find
this limitation on speech challenging, but | assure you that you can do it. The command need not delay
the NJP for the presence of the spokesperson. | was once told | could be the spokesperson if | could be
there the next morning. | was there the next morning.'* The servicemember will have the right to
examine the evidence prior to the NJP proceeding. The Command can but is not required to extend that

7 “In the days of sail, ceremonies were held under the mainmast on a regular basis... Consequently, the ceremony
came to be known as “mast” in recognition of the locality of the presentation.” History.navy.mil Origin of Navy
Terminology.

8 MCM, Part V-1, Nonjudicial Punishment Procedure, General.

9 MCM, Part V-2, Who May Impose Nonjudicial Punishment.

10 MCM, Part V-3, Procedure.

1 MCM, Part V-2, Right to demand trial.

12 JAGInst 5800.7g Ch.1.

13 MCM, Part V 3-8.

4 MCM, Part V, 4.c.1.B.

15 Some commands will permit the spokesperson to participate via video teleconference or telephone.
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right to the spokesperson. The servicemember can also request witnesses, but they will only be made
available if they are not engaged in other duties and there is no cost to the service. Generally, | appear
for clients to send a message that the case is important including when | believe the client is not guilty
and to bear witness to the proceedings. NJP proceedings are not required to be recorded, and therefore
often result in no method to examine what happened afterward. Speaking is in the form of a very short
closing argument or in the language of a character witness.

A servicemember may seek your assistance in making the decision whether to demand courts-martial.
The most important factor is that NJP is not a criminal record in the civilian system. A close second to
this factor is that NJP does not have to be career ending. | generally only recommend demanding
courts-martial if the servicemember believes they can prove their innocence, expects to get railroaded
by the Command and wants to stay in the service. | require all 3 of those factors before recommending
that a person subject themselves to criminal liability as opposed to accepting NJP and moving on with
their life without the risk of a criminal record following them in perpetuity.

CREATION OF COURTS-MARTIAL

Courts-martial are created by the commanding officer from the command to which your client is
attached. The creation is called “convening” and the commanding officer is called the Convening
Authority.'® Courts-martial are created just for the one case and dissolve at the end of the trial, or rather
completion of post-trial motions. There is no continuously existing court-martial from which you can
seek relief after the judge rules on post-trial motions. This means that there is no military court to whom
to present a habeas corpus writ. There is a very limited right to seek to present a habeas corpus writ in
US district court. If the issue you seek to file in a writ was not adequately examined within the military
appellate system, then a US district court can consider the issue in a habeas corpus writ. Examined does
not mean examined in a manner that will seem just to you, but rather simply that the issue was briefed
and ruled upon. Because this opportunity is so limited, it is critical to present all of your facts both those
from prosecution witnesses and your witnesses to the trial courts-martial as well as any supporting
evidence during trial or post-trial motions.!” The Commanding Officer’s Staff Judge Advocate (staff
attorney) will write the charges, often with guidance from the trial shop of prosecutors.

Despite or maybe because of this high level of control by the boss, one of the first rules in the Manual
for Courts-Martial is Rule 104 Unlawful Command Influence which states “No convening authority or
commander may censure, reprimand, or admonish a court-martial or other military tribunal or any
member, military judge, or counsel thereof, with respect to the findings or sentence adjudged by the
court-martial or tribunal or with respect to any other exercise of the functions of the court-martial or
tribunal or such persons in the conduct of the proceedings.” '* This rule extends to everyone in the
military so that the command cannot pressure someone else to pressure the court-martial. “No person
subject to the UCMJ may attempt to coerce or, by any unauthorized means, influence the action of a
court-martial or any other military tribunal or any member thereof, in reaching the findings or sentence

16 R.C.M. 504.

17 Dubay hearing — there is a procedure that permits an appeals court to ask for a fact to be determined post-trial.
This procedure is rarely used, even more rarely used to benefit the accused, and focuses only on a particular fact
that concerns the appellate court as it seeks to affirm the conviction against your client. This is not a procedure at
which you can present prosecutorial misconduct or ineffective assistance of counsel as permitted in a writ of
habeas corpus in civilian courts.

18 R.C.M 104(a)(1).
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in any case or the action of any convening, approving, or reviewing authority with respect to such
authority’s judicial acts.” '° This rule has teeth. File a motion to dismiss if you have evidence of unlawful
command influence.

TYPES OF COURTS-MARTIAL

There are three types of courts-martial: general court-martial, special court-martial and summary court-
martial.?® A general court-martial is comparable to a felony trial. A special court-martial is comparable to
a misdemeanor trial with prison time limited to one year or less.?! There is a subset of the special court-
martial allowing a Judge-alone Special Court-martial with a 6-month sentence cap, 6 month pay
forfeiture, but no BCD.?

A summary court-martial is not comparable to a civilian conviction. There is no right to a jury, and it is
not a court of record. Only general and special courts-martial are courts of record.’

JURIES

The jury pool is small. It is not really a pool. It is your jury unless you learn of juror biases and
successfully challenge a member. The jurors are referred to as members. Members are hand-selected
and detailed to the jury by the convening authority. >* Lawyers conduct voir dire to seek information
about juror biases in the normal manner of voir dire, and lawyers can seek to disqualify any member
who expresses relevant biases or cause. The military judge rules on the objection to a member for
cause. Sometimes the command will include an extra person on the convening order in case you knock
someone off the jury. Sometimes they will not do so, which results in a delay as the command details
another member to the jury.

Enlisted clients have the right to request that at least one third of the jury be composed of enlisted
service members. % Unless your client elects to have enlisted members, all of the members will be
officers. After the initial draft of this section of the article, | learned that there are differing views on
whether to request enlisted members. The views seem to be different depending upon the force. |
recommend that you ask the detailed defense lawyer to provide you with results of recent trials along
with ranks of the members and contact information for the lawyer who tried the cases. This will allow
you to better analyze the decision.

In my experience (which is Navy and Air Force trials), officer juries tend to be good for the defense.
Officers have college degrees; have a greater tendency to believe in concepts of justice, have less fear of
the command in most cases, all of which often results in favorable outcomes. Fearless thinkers believe
in justice and believe in the concept of beyond a reasonable doubt. They have no trouble disagreeing

19 R.C.M. 104(a)(2).

20 R.C.M. 201(f).

21 Note that in some contexts (such as federal background checks for firearms purchases), special court-martial
convictions have at times been treated as felony convictions.

22 R.C.M. 201(f)(2)(B)(ii).

2310 United States Code 854, Article 54 of the Uniform Code of Military Justice.

24R.C.M. 503.

» R.C.M. 503(a)(2).
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with their fellow members. It is of course the job of the trial lawyers to inspire the members to think
fearlessly. Perhaps, this is the hardest part of a trial lawyer’s job.

If you elect enlisted members, the command selects the enlisted members who are appointed. As a
result, in my experience you will see senior enlisted (E-8 and E-9) who tend to aggressively support the
command, and are less likely to acquit your innocent client. In my experience, senior enlisted service
members are often frustrated that the process of conviction even requires anyone to sit on a jury in the
military. They believe the command should be able to resolve all cases on its own at NJP proceedings.
They do not believe in the adversarial judicial system. They believe it is a waste of time and resources.
The last reason that enlisted members concern me is the rank structure of the military. Enlisted
servicemembers are taught to defer to officers. To serve on a jury, the enlisted servicemember has to
step away from this rule they apply every day, and stand up for their own opinions. In my experience, he
who requests enlisted members does so at his own peril. In contrast to my experience, a local Marine
lawyer has a very detailed method for identifying in the particular case whether to request enlisted
members. If you are hired by a Marine defendant, please feel free to reach out to me for more details
on the Marine lawyer’s advice.

Having given this advice, it is important to point out that other lawyers have experienced panels of
officers who were not thinkers. While the rule requires the request for enlisted members to be
presented prior to assembly, if you arrive at trial and confront a panel of officers who all seem biased in
favor of the command and unable to think independently, then remove as many of them as possible due
to their bias and request enlisted members prior to the next jury assembly. If you remove members,
there will be a delay while new members are appointed by the convening authority anyway, and the
new jury will have to assemble and so this slightly delayed request for enlisted members is timely.

LAWYERS

This is a place where there is a little more fairness in military justice than in the civilian judicial system.
The accused has three rights to counsel: detailed defense counsel, individual military counsel, and
civilian counsel.?

An accused person is entitled to detailed defense counsel regardless of income. Detailed means
assigned by the convening authority at the expense of the government, similar to a public defender.
Even an Admiral is entitled to detailed defense counsel if accused of a crime.

The accused can also request a specific military lawyer (Individual Military Counsel or IMC), even one in
a different force. ?’ If that person is reasonably available, then the person must be detailed to the case.
The client’s request is routed through the trial counsel to the convening authority, and the convening
authority must forward the request to the command of the lawyer requested. The convening authority
cannot itself decide a lawyer is not “reasonably available.” The rule requires the secretary of each force
to make regulations defining “reasonably available.” | recommend providing as much information as
possible about why you are requesting the particular lawyer such as: the lawyer has special training on
issues that arise in your case or the lawyer has experience trying similar cases or the lawyer has prior
enlisted service in the same rate as your client in a case that relates to the client’s particular duties or

%6 R.C.M. 506.
27 UCM!J Article 38(b)(3)(B) and (7). R.C.M. 506(b).
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the lawyer has the required security clearance while the detailed lawyer does not. Rate refers to the
specific job of the military member. When an IMC is appointed, detailed counsel can be permitted to
stay on the case as associate counsel. When | was on active duty, detailed counsel routinely stayed on
the case and contributed to the defense while learning from the more experienced selected counsel.
Alternatively, and a common procedure presently, detailed defense counsel can be released from the
case by the convening authority. If you seek an IMC, | recommend requesting to keep the detailed
defense counsel on the case, because they often have helpful knowledge about the prosecutor, judge,
members and witnesses while they may lack sufficient trial experience to try the case effectively on their
own.

An accused person can hire any civilian lawyer he wants to hire from anywhere. The civilian lawyer need
not have any experience trying military cases. They need not be licensed in or physically present in the
state or country where the court-martial is to be held. As long as the person is a licensed attorney in any
US jurisdiction state or federal, they should be approved to be counsel in a court-martial. If the person is
a foreign lawyer licensed by a recognized authority, the foreign lawyer may also be approved by the
military judge.?® With regards to a foreign lawyer, the military judge must determine if the lawyer has
adequate training and familiarity with criminal law as applied in court-martials. The discussion notes of
the rule recommend that the judge consider the lawyer’s familiarity with English, availability during the
time of the court-martial and whether any witnesses are from the foreign country making it easier for
the foreign lawyer to communicate with the witnesses than the military lawyer, among other things.

JUDGES

Judges are detailed to the case by the convening authority in the same order that details the members.?
Detailing is what creates (convenes) the court-martial.

Sometimes, the judges are detailed from a pool of military judges assigned to a district similar to the
private judicial system. This pool of judges might be near the command that is convening the court-
martial or might be across the country. However, they are still military officers and therefore ultimately
report to the same Commander in Chief to whom your client’s commanding officer reports.

This means in political cases or high-profile cases, it is wise to seriously inquire about the independence
of the assigned judge. While the civilian system allows you to voir dire a judge if you believe there could
be a conflict, it is rarely done. In the military system, it would be wise to conduct a little voir dire of the
judge in every military case. Another reason is that it is harder to find any information about a military
judge. Civilian judges either endured an appointment procedure or were elected, creating a wealth of
internet data. A military judge can appear to be a ghost to a civilian lawyer who has no access to their
military file.

28 R.C.M. 502(d)(2)(B).
2 R.C.M. 503(b).
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TRIAL STRUCTURE/PROCEDURE

When you get to trial, the procedure is similar to any federal court. The admission of evidence will be
governed by the Military Rules of Evidence®® and the procedure will be government by the Rules for
Courts-martial.’!

Article 32 preliminary hearing — R.C.M. 405 governs preliminary hearings. An Article 32 preliminary
hearing is directed by the convening authority. The convening authority appoints a judge advocate with
no conflict of interest to hear the evidence and to report back on whether there is probable cause on
any criminal charges, whether the convening authority has jurisdiction and recommend an appropriate
disposition. An Article 32 is similar to a grand jury hearing except the accused has some rights. The
accused is entitled to pre-hearing discovery, entitled to be present, give a sworn or unsworn statement
and entitled to be represented by counsel who has the opportunity to cross government examine
witnesses, present witnesses and provide argument to the hearing officer. Argument can address
deficiencies of proof, the existence or lack of jurisdiction, the appropriate forum for any recommended
trial, and appropriate disposition for the Article 32 officer to recommend to the command. The officer
hearing the evidence can request additional evidence be presented to him/her. Military rules of
evidence do not apply with the exception of rules relating to privilege and witness protection. Thus, just
like at a grand jury, hearsay is admissible including written statements from witnesses. After all evidence
and arguments are presented, the officer hearing the evidence presents his/her report to the
commanding officer who convened the investigation. The commanding officer as opposed to a grand
jury or a prosecutor determines if charges will be referred to a court-martial. > The commanding
officer/convening authority can refer the matter to a court-martial if the judge advocate hearing the
evidence in the Article 32 hearing advises that the accusation alleges an offense, and there is probable
cause to believe that the accused has committed the offense.*

Pretrial discovery — R.C.M Rule 404A identifies items to be disclosed in the initial disclosures. Disclosure
must occur prior to the Article 32 preliminary hearing, no later than 5 days after the Convening
Authority directs an Article 32 preliminary hearing. R.C.M. Rule 701 governs pretrial discovery after
referral of charges. Brady disclosures are codified at R.C.M. Rule 701(a)(6). Defense disclosures and
notices of certain defenses is governed by R.C.M. Rule 701(b).

Pretrial investigation — It is easier to conduct a defense investigation in a military case. It is codified that
the defense has equal access to interview witnesses and examine evidence. R.C.M. 701(e). | have seen
many JAG lawyers fail to take this opportunity. This may be the most common JAG failure and the most
critical moment for the involvement of civilian counsel. A few of the military defense shops now have
investigators who work for all of the defense attorneys. The investigators are usually civilian Department
of Defense (DOD) employees with prior civilian experience as investigators. Civilian lawyers can also hire
the same investigator they use on their civilian cases. The detailed defense lawyer or their investigator
can arrange for counsel and the defense investigator to interview all of the witnesses. When | was on
active duty, | merely provided a list of who | wanted to interview to the command, and a legal officer
working for the command would issue an order for the person to appear in my office. This method

30 Found at part Ill of the MCM.
1 Found at part Il of the MCM.
32R.C.M. 601.

33 R.C.M. 601(d).
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works even for witnesses on the other side of the world. They can be ordered to appear in a
communications center or the legal office on their base to allow you to interview them.

Witness Subpoenas/Orders to appear — R.C.M. 404A(h)(2)(A) governs production of defense witnesses
at the Article 32 preliminary hearing. R.C.M. 703 is the rule for trial witnesses. The defense can provide
names of military witnesses to government attorney/ prosecutor with the basis for the need for the
witness and the government attorney can either produce the witness or object to production. The
defense can also request that the government pay for the production of civilian witnesses which is
governed by R.C.M. 404A(h)(2)(B). Alternatively, R.C.M. 702 provides for depositions in certain
circumstances.

Evidence Subpoenas/ agreements and orders to produce — R.C.M. 404A(h)(3) governs the production of
evidence at the Article 32 hearing. R.C.M. 703 is the rule for trial. If the evidence is controlled by the
military, then the defense need only request that it be produced. The prosecutor can either object or
produce it. If the evidence is not controlled by the military, the defense can attempt non-compulsory
means of production and if that fails request a subpoena from a military judge.

Trial procedure — Chapters VIIl and IX of the R.C.M. govern trial procedures. Not surprisingly for the
military, there are specific rules that govern each step in trial. The rules generally codify things that flow
similarly in a civilian criminal trial. Glance through these chapters to see language that you will hear used
in trial such as “802 conference” which is simply a chambers conference with the judge.

Sentencing — Chapter X of the R.C.M. governs sentencing.
Post-trial motions — Chapter Xl of the R.C.M. governs post-trial motions.

Appeal — Chapter Xl of the R.C.M. governs post-trial review and appeal. Some convictions are
entitled to appeal. Some cases are only entitled to review by an independent jag.

SUBSTANCE OF CHARGES YOU MIGHT DEFEND

You might be asked to defend charges that relate to freedom of speech. The relevant DOD instruction
cites the First amendment, “Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof, or abridging the freedom of speech, or of the press; or the right of
the people peaceably to assemble, and petition the Government for redress of grievances.” The
instruction then says: “A service member’s right of expression should be preserved to the maximum
extent possible in accordance with the First Amendment of the Constitution and statutory provisions of
titles 10 and 18... and consistent with good order and discipline and the national security.” ** The points
of contention here are the language, “to the maximum extent possible” and the language “consistent
with good order and discipline and national security.” If you are hired on one of these cases, read the
memo “The Right of Dissent and Protests in the Military” on nlgmlitf.org under Military Law Help.

You might be asked to defend charges of refusal to obey an illegal order such as refusing to blow up
ships suspected of drug trafficking, refusing to blow up schools in Gaza, and refusing to patrol the

34 Department of Defense Instruction, Number 1325.06, November 27, 2009, incorporating change 3, effective
June 9, 2025.
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streets of Los Angeles or any other city in the United States. If so, read the memo, “FAQ on Refusing
Illegal Orders” on nlgmitf.org under the section “Military Law Help.”

CONCLUSION

This article is a primer to start your journey and eliminate any hesitance in accepting these cases. For
more detailed information, check out the Militay Law Practice and Training and CLE options on
nlgmltf.org .

AS U.S. MILITARY THREATS AND ACTIONS ESCALATE, THE MILITARY
LAW TASK FORCE CALLS FOR ENDING PREPARATIONS FOR A
MILITARY DRAFT

By Edward Hasbrouck

A diverse coalition including the Military Law Task Force is
mobilizing opposition to a recently-passed federal law that seeks
to step up preparations for and readiness to activate a military
draft. The new law authorizes the federal Selective Service System
to begin using automated involuntary registration to increase the
number of individuals currently listed in the agency’s database of
potential draftees.

A statement by the coalition (included below with a list of

signatories) argues that, instead of attempting to automate draft
registration, Congress should repeal the entire Military Selective
Service Act that authorizes registration and other planning and preparation for a draft.

Since 1980, almost all male U.S. citizens or residents who reach age 18 have been required by law to
register themselves with the Selective Service System. However, the SSS has seen persistent shortfalls in
compliance, and it has become increasingly obvious that its database is both incomplete and inaccurate.
As a result, Congress approved a provision buried in the 2026 National Defense Authorization Act that
will authorize the culling of information from other federal databases to automatically and involuntarily
register men with the SSS. This law will give the SSS unprecedented authority to aggregate data from
any other federal agency that might help identify or locate potential draftees.

The switch to automatic registration is scheduled to take effect at the end of 2026 and will deny
individuals the opportunity to object or show they don’t qualify for a draft.

The coalition makes it known to all that the switch to automatic registration was enacted with no
hearings, no debate, and no budget review, and it warns that “there is no reason to think that a list
constructed from other databases compiled for entirely unrelated purposes will be any more fit for the
purpose of provably delivering induction notices than the current ‘self- registration’ list.”

Another worry of the coalition is that access to the SSS database of registered individuals is now being
sought by the Department of State and U.S. Citizenship and Immigration Services in order to identify
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noncitizen residents for possible deportation.

With this unprecedented expansion of draft registration, the federal government is eliminating one of
the last barriers to unpopular wars and mandatory military service. In addition, the registration list
compiled by the SSS will be vulnerable to misuse and weaponization, especially against trans, non-
binary, and immigrant youth.

The coalition’s statement has been endorsed by peace and anti-war groups, draft resisters, religious
organizations and civil libertarians. They are calling for Congress to end SSS registration with a repeal of
the Military Selective Service Act — before the new law directing the SSS to try to find and automatically
register potential draftees takes effect in December 2026. Bipartisan legislation for this purpose has
been introduced several times in the past — most recently in 2022 (H.R. 2509) and 2024 (S. 4881).

"Trying to get young people to sign up and report every time they change their address has been a
fiasco,” says Edward Hasbrouck who maintains the ‘Resisters.info’ website. “Trying to find and track
them all 'automatically' will inevitably be another fiasco. It's time for Congress to recognize that a
military draft isn't a realistic policy option."

Readers who are interested in working with the Military Law Task Force around registration and the
draft are encouraged to contact Edward Hasbrouck at edward@hasbrouck.org.

Statement Opposing the “Automatic” Registration of Individuals for a
Possible Military Draft

The organizations listed below oppose the recent change in federal law, buried in the 2026
National Defense Authorization Act, that will result in the Selective Service System (SSS) trying
to “automatically” identify, locate, and register men ages 18 through 25 for a future draft.

“Automatic” registration won’t produce an accurate or complete list of potential draftees. But it
will increase the likelihood of war and violate the privacy of U.S. citizens and residents. Once
implemented, an automatic registration system will deny young men, including conscientious
objectors, the opportunity to indicate their opposition to being drafted by opting out of
registration.

This change in law was proposed by the SSS because the previous method of relying on men to
register themselves with the SSS has, over time, resulted in tens of millions of young men failing
to register or report changes of address. The failing record of the self-registration system was
underscored when the SSS reported that in 2023 only 39.9 percent of men complied when they
reached the mandatory registration age of 18.

While there currently is no active military draft, the SSS is tasked with maintaining the
mechanism for one if it is authorized by Congress. Given threats and actions by the Trump
administration to intervene militarily in an increasing number of places around the world, it is
concerning that, at this time, steps are now being taken to grow the number of people who
could be facing the threat of a future draft.
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Furthermore, even before a draft is activated, the mere presence of a system to carry it out and
enroll men to be involuntarily inducted can encourage politicians and military planners to feel
overconfident in planning and carrying out larger and longer wars without having to worry
about whether enough people would be willing to fight them. Thus, having a system for a draft
in place reduces a critical guard rail for such decisions.

The new “automatic” registration law will give the SSS unprecedented authority, starting in
December 2026, to acquire and aggregate information from any other federal database that
might help identify or locate potential draftees. However, whether an individual is required to
register depends on factors like their sex as assigned at birth and their immigration and visa
status, information that could very well be absent from other federal data sources used by the
SSS. Relying on such a wide breadth of federal data sources could, thus, make the SSS database
inaccurate and vulnerable to misuse and weaponization, especially against transgender,
nonbinary, and immigrant youth.

This potential for weaponization has been starkly demonstrated by recent efforts to grant the
Department of State and U.S. Citizenship and Immigration Services access to the SSS database of
registered individuals. The stated purpose for requesting this is to evaluate the eligibility of
individuals for U.S. citizenship, but it could also be used to identify immigrants for potential
deportation. If implemented, the personal information and privacy of all U.S. citizens and
residents would be at risk.

The change to “automatic” registration was enacted with no hearings, no debate, and no budget
review. There’s no reason to think that a list constructed from other databases compiled for
entirely unrelated purposes will be any more fit for the purpose of provably delivering induction
notices than the current “self registration” list.

In light of these facts, including the failure of the self-registration system, we are calling for
Congress to end SSS registration and totally repeal the Military Selective Service Act, for which
bi-partisan legislation has been introduced multiple times in the last few years (e.g., 5.4881 in
2024 and H.R.2509 in 2022). Lawmakers should act quickly on this issue before federal records
are misused and the rights of young men are infringed in an ill-considered attempt to bolster the
capacity of the U.S. for endless, unlimited wars.

Statement signers (as of 3/12/26):

e Alliance of Baptists

¢ American Friends Service Committee

e American Solidarity Party, Indiana Chapter

e Antiwar.com

¢ Center on Conscience and War

e CODEPINK

e Committee Opposed to Militarism and the
Draft (COMD)

e Episcopal Peace Fellowship

¢ Fellowship of Reconciliation (FOR-USA)

* Franciscan Action Network

* Friends Committee on Legislation of
California (FCLCA)
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¢ Friends Committee on National Legislation

¢ Friends of Swazi Freedom

¢ International Peace Research Association

¢ Jewish CO Project

* Maryknoll Office for Global Concerns

¢ Mennonite Central Committee U.S.

¢ Military Law Task Force of the National
Lawyers Guild

¢ National Network Opposing the
Militarization of Youth (NNOMY)

e Pacific Yearly Meeting, Peace and Social
Action Committee (Quakers)

e Pax Christi USA
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e Planet VS Pentagon ¢ The Truth Project (Palm Beach County, FL)

* Presbyterian Peace Fellowship ¢ United Church of Christ
* Project on Youth and Non-Military * VVeterans for Peace

Opportunities (Project YANO) » Veterans for Peace Chapter 112, Ventura
¢ Quaker House of Fayetteville County, CA
¢ Resisters.info ¢ Veterans for Peace, Phil Berrigan Chapter,
® Ron Paul Institute for Peace and Baltimore, MD

Prosperity e War Resisters League
¢ Southern California Quarterly Meeting e WeAreNotYourSoldiers.org

Peace & Social Concerns Committee, ¢ Winsted Area Peace Action

Religious Society of Friends (Quakers) ¢ Women's International League for Peace
 Syracuse Cultural Workers and Freedom U.S.
¢ The Libertarian Institute e World BEYOND War

* The Peace and Justice Studies Association

DEMANDING OUR HUMAN RIGHT TO PEACE- LETTER FROM A
LAWYER-ACTIVIST

by Martha L. Schmidt, LL.M., J.D., Co-chair, Human Rights Framework Project of the International
Committee, National Lawyers Guild

Dear People in the U.S,,

| have these questions ...

Will we, the people of the U.S., ever demand our international human right to peace both for ourselves
and for people in other countries? What is the human right to peace? What would it mean if the US
respected, protected and fulfilled the right to peace? How could we in the U.S. be part of the rest of the
world and aligned with life and health rather than war, injury, and destruction?

OUR PREDICAMENT

As a result of the ascent of “Christian” Zionists and their enablers into positions of government, and
their alignment with capitalists who benefit from the war economy, we have come to a point of no
return, a moment that threatens the entire world with nuclear destruction. Fear is everywhere, elicited
in the briefest of conversations with complete strangers.

Some things we know: The majority of us are neither Christian nor Jewish Zionists; the majority put
health and human life above war-mongering. The majority embrace the health and life of other species
and want to mitigate what humans have done to the planet. U.S. people want national, universal health
care and support a single payer system that removes corporations which profit from people’s ilinesses
and cause premature deaths.

How many people in the U.S presently believe the myth that the U.S. brings human rights and

democracy to other countries by violating international law? Have we moved away from this group
delusion? Violations of international law are committed both overtly and covertly, but they have been
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known to critical thinking people for some time. These offenses constitute “political and economic
interference” in “national sovereignty” and “territorial integrity” of other states. And worse. They result
in millions of deaths and injuries every year.

The illegal acts are done by using Unilateral Coercive Measures (UCMs), imposed by the President and
Congress against over 40 countries. These acts are popularly called “sanctions.” The realist international
relations professor at the University of Chicago, John Mearsheimer, is the latest prominent scholar to
acknowledge the fact that the US is the most murderous regime in history in its use of economic
warfare. (March 2026 webinar, “250 Years of American Foreign Policy”) In his anniversary talk, he
referred to the November 2025 Lancet study, which concluded that 31 million people, a large part of
whom were children, died from the use of Unilateral Coercive Measures (UCMs) during the period 1971-
2025.

Another set of regular U.S. violations of international law is the financing of media and NGOs to engage
in illegal interference in the internal affairs of other states, to disrupt governments and create “regime
change,” which is always illegal, done mostly now through the National Endowment for Democracy
(NED). These violations are committed and repeated worldwide, such as in Nicaragua in 2018. The U.S.
corporate media serves as a willing accomplice to the NED, to ensure that Americans are deceived and
misinformed and continuously recruited to support endless funding of militarization. Americans should
be aware that the NED is a Congressionally funded, not for profit organization which was created during
the Reagan era to deflect public attention from the CIA. In 1976, the CIA became notorious because of
hearings in the Senate, a high-water mark in governmental transparency. During the 94" Congress, the
Church Committee hearings and its report revealed the extent of U.S. international law violations. The
multiple times the CIA had overthrown foreign governments shocked and disgusted Americans.

A third set of U.S. violations of international law are military acts. They include threats of military
invasion and war. The U.S. has threatened and violated areas of common jurisdiction and zones of
peace. It has sent U.S. military planes into domestic airspace of Venezuela for years. It has attacked and
seized ships in commerce in international waters carrying oil. It has murdered people and destroyed
their boats in international waters of the Pacific (citizens of Colombia, Venezuela, and Trinidad). It has
invaded Venezuela and kidnapped its president and his spouse, the First Lady, who is also a member of
the Venezuelan Congress. It has blockaded Cuba, preventing it from receiving shipments of oil, in a 21st
century version of a Middle Ages siege. That the U.S. engages in aggressive war, the gravest of all crimes,
is known to the world public, and Iraq, Afghanistan and now Iran are only some of the U.S. targets of
aggression.

TRANSFORMATION TOWARD THE RIGHT TO PEACE

This is the moment for transformation, to reject imperialism, neocolonialism and racism, and to support
de-militarization. It is obvious that many U.S. people are beginning to join the peoples of the world who
demand the human right to peace. In exploring the dimensions of this human right, it’s useful to start
with some impressions of what that might look like domestically before discussing how existing
international law supports this transformation.

The right to peace is a guarantee of an individual life of dignity and a systemic change in US priorities
and values. It means all of the following and more:
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1. Reduction of military budget, closure of foreign bases, economic conversion to a peace
economy, with income security for military personnel.

2. Anadequate standard of living, economic security, health care, housing, and education.

3. Personal security for you and for your family, in your home, and when moving around in
communities, free from discrimination, safety from policing, surveillance, and terrorizing, ability
to go to the school, library, store, church, temple, mosque, day care, etc., to travel from one
state to another and across national and international borders.

4. For everyone, possessing a feeling of safety, well-being and inclusion living in U.S. society.

5. Full remedies and reparations for harm and killing by police, military, and paramilitary agents,
and civilian control of the use of force.

6. Lifein a country where the biggest budget expenditures are for health, education and other
human rights that improve life, further the pursuit of “happiness” and create more equality,
rather than spending for militarization and war.

7. Life in a society where people are not forced to suffer from the polluting activities of the
military, including loss of hearing from airplanes, contamination of water and soil, increased
likelihood of dying from cancers. And for other species, like whales and dolphins, survival.

8. Yourideas....

INTERNATIONAL LAW RELATED TO THE HUMAN RIGHT TO PEACE - THE U.N. CHARTER

A large body of international law supports the goal of peace and collective security. Some articulations
lean toward the creation of a separate collective human right to peace by addressing conditions related
and necessary to realizing that right. The U.S. was involved in the drafting of the U.N. Charter and signed
and ratified the treaty in 1945, when it went into effect. The foundational language of the Charter
proclaims peace as the purpose of the international law system.

Art. 1(1) To maintain international peace and security, and to that end: to take effective
measures for the prevention and removal of threats to the peace, and for the suppression of acts
of aggression or other breaches of the peace, and to bring about by peaceful means, and in
conformity with the principles of justice and international law, adjustment or settlement of
international disputes or situations which might lead to a breach of the peace;...

Other articles of the U.N. Charter refer to the duties of sovereign states like the U.S.A. to act according
to principles essential for a peaceful global society. Articles 2(1)-(4) require each country to fulfill
obligations in good faith; to settle disputes by peaceful means so that international peace, justice and
security aren’t endangered; to respect the sovereign equality of each state; and to refrain from
threatening force or using force “against the territorial integrity or political independence of any state,
or in any manner inconsistent with the Purposes of the United Nations.” Article 2 obligations cover the
problems of economic and political interference and coercion, such as UCMs and “regime change”
through the NED.
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The provisions of the Charter which deal with resolution of disputes, peacekeeping and the Security
Council have a preference for judicial resolution by the International Court of Justice and for resolution
by conciliation, mediation, arbitration and other peaceful mechanisms. See Arts. 33(1), 36(3), 37(1). The
use of individual or collective self-defense is only for an armed attack and temporary and requires
bringing the matter before the UN for settlement by peaceful means. Art. 51. Regional peaceful
resolution of disputes is permissible but subordinate to the UN Charter provisions. Art. 52.

The U.N. Charter is described in Art. 4 as only open for membership to “peace-loving states which
accept the obligations” and which are able and willing to implement those. It recognizes in Ch. IX,
International Economic and Social Cooperation, specifically in Arts. 55 and 56, that peace requires
international economic and social cooperation. These articles create duties: to respect the principle of
equality of states and the right of self-determination of peoples in order to promote higher standards of
well-being, solutions to international problems and respect for human rights.

HUMAN RIGHTS LAW SUPPORTING THE RIGHT TO PEACE

Besides the Charter provisions, human rights instruments, both treaties and declarations, create
entitlement to a social and economic system essential to realize the right to peace. Some date to the
earliest days of the U.N. and are part of the International Bill of Rights. The IBR includes the Universal
Declaration of Human Rights (UNDR), adopted in 1948 (U.S. helped draft and voted for it) and the two
treaties adopted in 1966 that implemented it, the International Covenant on Economic, Social and
Cultural Rights (ICESCR) and the International Covenant on Civil and Political Rights (ICCPR). The US
belatedly signed both ICESCR and ICCPR in 1977, but only ratified the ICCPR, also very belatedly, in 1992.
The provisions which focus on social and economic systems which support a culture of human rights,
including the right to peace, are:

UDHR Art. 48. Everyone is entitled to a social and international order in which these rights can be
fully realized.

and
ICESCR Art. 25. Nothing in the present Covenant shall be interpreted as impairing the inherent
right of all peoples to enjoy and utilize fully and freely their natural wealth and resources.

The ICCPR also specifically addresses the problem of a domestic social order which fails to support the
right to peace:

Art. 20 (1) Any propaganda for war shall be prohibited by law.

(2) Any advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law.

Unfortunately, in ratifying the ICCPR, the U.S. made a reservation to Art. 20. The article was treated only
as relating to restrictions on individual speech, and subject to jurisprudence under the First Amendment.
As is customary in all U.S. ratifications of human rights treaties, the Senate stated its refusal to change
any laws of the U.S. to fully comply with this article. A conflict also exists between U.S. constitutional
jurisprudence which recognizes “corporate speech” and gives constitutional rights to non-persons like
corporations and international human rights law which only recognizes humans as having rights. It could
be useful, despite this reservation, to raise this provision in working for the right to peace and especially
in relation to the DOD/DOW and some media corporations which endlessly propagandize for war and
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some of which advocate religious and other hatred constituting incitement to violence and
discrimination.

Other rights intimately related to a social and economic order necessary to achieve the collective right
to peace are addressed in the UDHR, the ICCPR and the ICESCR, the key sources of both customary and
treaty law. Using international human rights law is more ample and responsive to the needs of people in
the 21st century than the federal Constitution and we should develop our abilities to make international
human rights law serve our peace and justice movements.

Under international law, (ICCPR Art. 6), the human right to life applies in the U.S. to humans who have
been born and live in the U.S. or in places where the U.S. has jurisdiction. Regardless of status, including
citizenship, no arbitrary deprivation of life is permitted. The right to health and to access the highest
attainable quality of health care is guaranteed to all living in the U.S. Art. 12, ICESCR. The right to an
adequate standard of living addresses income and other economic security, such as housing. UDHR Art.
25, ICESCR Art. 11.

THE DEVELOPMENT OF A RIGHT TO PEACE

After the human rights covenants came into effect, resolutions and declarations were the chief way in
which the right to peace evolved. These were debated in international governmental organizations and
non-governmental organizations as well as at the U.N. In 1969, the International Committee of the Red
Cross (ICRC), the premiere organization propounding and applying International Humanitarian Law (IHL),
aka the law of war, adopted the Istanbul Resolution, which mentioned “the right to enjoy an enduring
peace.” In 1976, the UN Commission on Human Rights adopted Resolution 5(17), which amplified Art. 48
of the UDHR: “Everyone has the right to live in conditions of international peace and security and to fully
enjoy economic, social and cultural rights and civil and political rights.”

The U.N. General Assembly has served as the locus for the development of a right to peace. In 1978 the
UNGA adopted the Declaration on the Preparation of Societies for Life in Peace. (A/RES/33/73) The vote
was 133-0-2. (U.S. and Israel abstained.)

Art. 1. Every nation and every human being, regardless of race, conscience, language or sex, has
the inherent right to live in peace.

In UNGA resolutions adopted in 1984, 1987, 1988, and 1990, the member states reaffirmed the right to
peace as a collective and individual right. In 1984, for the Declaration on the Right of the Peoples to
Peace, (which was during the Reagan Administration’s Contra War on Nicaragua, and Nicaragua’s case
against the U.S. in the International Court of Justice, which they won), the vote in the UNGA indicated
the sharp difference in the valuing of a right to peace. The US abstained along with Canada and many
European states. The vote was 92-0-34. (A/RES/39/11) The resolution provided in part:

(2) Solemnly declares that the preservation of the right of peoples to peace and the promotion of
its implementation constitute a fundamental obligation of each state.

(3) Emphasizes that ensuring the exercise of the right of peoples to peace demands that the
policies of States be directed toward the elimination of the threat of war, particularly nuclear
war, the renunciation of the use of force in international relations and the settlement of
international disputes by peaceful means on the basis of the Charter of the United Nations.
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In the 21st century, in its 2016 Declaration on the Right to Peace, the UN reiterated the individual right
to peace, essentially repeating Art. 28 of the UDHR of 1948.

Art. 1. Everyone has the right to enjoy peace such that all human rights are promoted and
protected and development is fully realized.

Under pressure from the U.S. and its European and other allies, the declaration failed to address peace
as a collective right and to define, clarify and elaborate this paramount human right. In addition, the
social and economic conditions for peace have been ignored in the human rights bodies, despite the
work of some Special Rapporteurs to include the economic conditions that sabotage human rights. The
setback is the result of the impact of neoliberal capitalism and U.S. hegemony. Human rights standards
have been lowered and affected negatively by downgrading and removing the role of the state, and by
privatizing state functions, making progress difficult. U.S. hegemony has also ensured that the right to
peace is not a part of any other important U.N. agenda, especially not any part of negotiations and
agreements on the environment. Military activities are excluded from their impact on climate change.
So military activities don’t enter into negotiations over responsibility for mitigation for climate
disruption, although the U.S. military is the single largest institutional contributor to climate change.

ROLES FOR HUMAN RIGHTS LAWYERS AND ACTIVISTS

The main creative approaches in this century for advancing the right to peace have come from the work
of international lawyers, in particular the Spanish Society of International Human Rights Law (SSIHRL).
Disturbed by the impact of the US wars of aggression after 9/11/2001, spreading unilateralism and
reinterpretation of U.N. Charter Art. 51, SSIHRL began work to clarify and develop the right to peace.
Their goal was to define who are the rights holders, what are the duties of states, what are the
components of disarmament.

In the Luarca Declaration of 2006, the SSIHRL articulated rights holders as individuals, groups and
peoples. They identified rights to include: education on peace and human rights; human security; a safe,
healthy and sustainable environment; the right to conscientious objection and disobedience; the right to
resistance against violations of rights and opposition to barbarity, such as war and genocide; and the
right to disarmament. States have duties to respect, protect and fulfill these rights which the right to
peace encompasses.

In the Santiago Declaration of 2010, the SSIHRL noted commitment to peace as a general principle of
international law, according to the Statute of the International Court of Justice. It also clarified the right
to disarmament:

Art. 7(1) All peoples and individuals have the right to demand from all States that they proceed
in a joint and coordinated manner and within a reasonable period of time to general and
complete disarmament, under comprehensive and effective international supervision. In
particular, States shall urgently eliminate all weapons of mass destruction or of indiscriminate
effect, including nuclear, chemical and biological weapons. In addition, States shall adopt
effective and coordinated measures in order to progressively phase out their armies and foreign
military bases.
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FINAL QUESTIONS

Are we Americans a population of “innocent” fools? Will we descend even further into the darkness of
self-medication, disengagement and nihilism, allowing economic decline for those less well-off, and
squandering the potential of this country? The architecture of a right to peace has been built. The
guestion is will we choose to build on it and establish an international order of peace and justice or will
the forces of violence and war win out. We have choices and hard challenges ahead.

JANUARY 2025 EXECUTIVE ORDER BANS TRANSGENDER SERVICE
MEMBERS

By Anonymous

As discussed in prior MLTF Public Statements, on January 27, 2025, President Trump issued an executive
order effectively banning transgender service members from the military. The Department of Defense
(DoD) then issued a number of guidance memos to implement the ban. Servicemembers challenged the
ban in two separate federal court cases and won; the judges in both cases sided with the
servicemembers and issued orders barring the government from implementing the ban. However, the
government not only appealed both decisions, but also sought intervention from the U.S. Supreme
Court, which lifted the two federal court orders, allowing the administration to move forward with its
implementation of the ban immediately, rather than waiting for the two cases matters to be settled on
appeal. Both appeals are still pending, and there has been no final ruling on whether or not the ban is
legal..

Despite the DoD’s guidance memos regarding the ban, there has been continued confusion among
military commands as to how and whether to implement the directive. Many servicemembers who
volunteered early to be discharged are, almost one year later, either still serving or still on
administrative leave. The question of what will happen to them, and when, remains unanswered.

There has also been inconsistency among the branches, with the Army allowing military separation
boards to agree to allow transgender soldiers to continue to serve if they can prove they are of value to
the military, while the Air Force issued a policy in April 2025 stating separation boards cannot make such
an allowance and must separate any airman whose biological sex doesn’t match their gender identity.

The Order (EO 14183), titled “Prioritizing Military Excellence and Readiness,” expressly revokes an
executive order issued by President Biden in 2021, which allowed transgender service members to enlist
and serve openly. (The Biden order reversed the ban Trump attempted to implement during his first
term in office).

Notably, Trump’s first-term ban, a modified version of which went into effect in April 2019, prohibited
openly transgender individuals from joining the military but grandfathered in transgender service
members who were already serving. The new ban contains no such grandfather provision; under the
new ban, all transgender service members are to be separated from service.
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THE EXECUTIVE ORDER — KEY SECTIONS

Section 1 of the Order states:

expressing a false ‘gender identity’ divergent from an individual’s sex cannot satisfy the rigorous
standards necessary for military service. Beyond the hormonal and surgical medical interventions
involved, adoption of a gender identity inconsistent with an individual’s sex conflicts with a soldier’s
commitment to an honorable, truthful, and disciplined lifestyle, even in one’s personal life. A man’s
assertion that he is a woman, and his requirement that others honor this falsehood, is not consistent
with the humility and selflessness required of a servicemember.

Section 2 asserts the U.S. government’s policy of establishing “high standards for troop readiness,
lethality, cohesion, honesty, humility, uniformity, and integrity” is “inconsistent with the medical,
surgical, and mental health constraints on individuals with gender dysphoria” and “with shifting pronoun
usage or use of pronouns that inaccurately reflect an individual’s sex.”

Section 3 mandates that the definitions to be used in the Order are those set out in a Presidential Action
dated January 20, 2025, titled “Defending Women From Gender Ideology Extremism and Restoring
Biological Truth to the Federal Government,” which states, “[i]t is the policy of the United States to
recognize two sexes, male and female,” and that “’[s]ex shall refer to an individual’s immutable
biological classification as either male or female” and “does not include the concept of ‘gender
identity.”

This is an obvious and major shift from the first Trump administration’s discussion of transgender service
members; in 2019, the DoD referenced the “preferred gender” and “gender identity” of service
members in assuring that transgender service members would not be discriminated against.

Reflecting this change, the word “sex” as used in the DoD memos refers to birth-assigned sex; there is
no acknowledgment of preferred gender or gender identity.

DEPARTMENT OF DEFENSE MEMOS IMPLEMENTING THE ORDER — KEY PROVISIONS

Key provisions in the DoD implementing memorandums mandated by the Order, (including DoD memos
dated February 7, 2025, February 26, 2025, May 8, 2025, and May 15, 2025) include the following:

Disqualification of Service Members

e Service members (or applicants for service) “who have a current diagnosis or history of, or
exhibit symptoms consistent with, gender dysphoria are disqualified from military service.” It is
unclear what “symptoms consistent with gender dysphoria” means.

e Even those service members who have no diagnosis or history of or symptoms consistent with
gender dysphoria are disqualified if they have “[a] history of cross-sex hormone therapy or sex
reassignment or genital reconstruction surgery ... in pursuit of a sex transition... .”

Exceptions to Disqualification

e Service members seeking a waiver under the new ban will be considered on a case-by-case basis
and must meet the following requirements:
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o A “compelling Government interest in retaining the Service member that directly
supports warfighting capabilities” must exist and

o The service member:

=  Must show 36 months of” stability in the Service member’s sex without clinically
significant distress or impairment” and

=  Must show they have “never attempted to transition” and

=  Must be willing to adhere to all standards associated with their sex (such as the
sleeping, showering, uniform, grooming, and pronoun usage standards
mentioned below).

Separation
e The DoD created two paths for separation: voluntary and involuntary.

o Voluntary separation. Service members were given the opportunity to self-report and
voluntarily separate, with deadlines of June 6 for active duty and July 7 for reservists.
Incentives (such as extra separation pay and no recoupment of bonuses) were offered
for those who chose voluntary separation.

o Involuntary separation. Once the voluntary separation deadlines passed, unit
commanders were directed to identify those service members who are disqualified
under the new ban but did not self-identify. As a disincentive for not choosing voluntary
separation, the DoD is allowed to require involuntarily separated service members to
pay back bonuses received during service.

e Additional Separation Provisions. The DoD’s implementing memaos (particularly the Feb 26
Memo) contain a number of additional provisions regarding amount of separation pay, the right
to an administrative separation board (enlisted) or Board of Inquiry (officers), TRICARE eligibility,
recoupment of bonuses, waiver of remaining military obligation, etc.

e Recission of Acceptance. All persons accepted to serve prior to the ban, including those

accepted to military academies or ROTC scholarship programs, who are now deemed
disqualified under the ban, are to have their acceptances rescinded (unless a waiver is granted).

IMMEDIATE CHANGES FOR TRANSGENDER SERVICE MEMBERS

The DoD has instituted a number of immediate changes that will affect those service members who are
waiting for their administrative separation to be completed or who are waiting to be identified by their
command as being disqualified to serve, including:

e All military records will be changed to reflect the service member’s sex.

e All Service members must serve in accordance with their sex, which means:
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o Using sleeping, bathroom, and shower facilities according to their sex (unless
“extraordinary operational necessity” permits otherwise).

o Using pronouns according to their sex.
o Meeting the grooming and uniform requirements of their sex.
e All medical procedures “associated with facilitating sex reassignment” for service members are
cancelled. Hormone therapy may be continued until separation, but only if it began prior to

February 26 and is recommended by a DoD health care provider.

e Service members due to be separated under the new ban may be placed on administrative
absence status until their separation is complete.

For more information, see the Trans Rep Project, affiliated with the National Institute of Military Justice.

NEW MILITARY EQUAL OPPORTUNITY INSTRUCTION

By Kathleen Gilberd

In March, the Department of Defense (DoD) finally published a revision of its Military Equal Opportunity
(MEQ) policy, through Change 2 to DoD Instruction 1350.02, “Military Equal Opportunity Program,”
DoWI 1350.02, "Military Equal Opportunity Program," September 4, 2020; Incorporating
Change 2 on March 11, 2026.

The summary of changes, Section 1.3, states that revisions to the Instruction are administrative in
nature, updating language to comply with Trump’s Executive Orders 14168

("Defending Women from Gender Ideology Extremism and Restoring Biological Truth to the

Federal Government”), 14173 ("Ending Illegal Discrimination and Restoring Merit-Based Opportunity”),
and 14185 ("Restoring America's Fighting Force"). The summary also states that “Department of
Defense” is replaced with “Department of War” throughout the new Instruction, and that it meets
accuracy requirements for current references and information collections. No mention is made here of
substantive changes in equal opportunity criteria or complaint procedures and rights of complainants.

The claim that all changes are administrative is somewhat disingenuous, as the new Instruction has
eliminated all mention of—and therefore any policy on—diversity, equity and inclusion (DEI) and
removed gender identity as a category of prohibited discrimination. Yet the absence of any other policy
or procedural changes is surprising in light of Secretary of Defense Hegseth’s consistent attacks on MEO
policy and his previous demands for “reforms” to limit the rights of those complaining of discrimination
and expand the rights of offenders.

BY WAY OF BACKGROUND

On April 23, 2005, Hegseth issued a memorandum on “Restoring Good Order and Discipline Through
Balanced Accountability,” in which he stated that he was:
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conducting a comprehensive review of the Department’s Military Equal Opportunity (MEO) and
Equal Employment Opportunity (EEO) programs and processes...to ensure prompt and impartial
investigations, fair treatment for all involved [read accused offenders], and timely and
appropriate resolution of allegations of discrimination.

The memo required the military services to develop reform plans to ensure that complaints which were
not substantiated by “actionable, credible evidence” would be dismissed quickly, and that favorable
personnel actions for alleged offenders would not be delayed if initial review or subsequent
investigation of an MEO complaint “does not indicate that the complaint is likely to be substantiated.”
The memo also ordered the services to ensure that administrative or disciplinary action be
“appropriately considered” against complainants who knowingly submitted false complaints. The
services were given 45 days to provide DoD with their plans for these reforms and, while none were
ever announced, Hegseth subsequently stated that he used these plans in deciding on the changes to
DoD policy he mandated in the fall.

Hegseth followed the April memo with one published on September 30, 2025, “Implementation of
Military Equal Opportunity and Equal Employment Opportunity Reform Plan,” released in conjunction
with his rather infamous address to ranking military officers on that date. The memo ordered the
reforms required in April, 2025, and other changes:
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[To ensure that] Complaints are promptly (within 30 days) addressed and dismissed if
they lack actionable, credible evidence; ....

To foster a more effective support and resolution-based program, replace the current
anonymous reporting option with a confidential complaint reporting option to MEO
professionals and request that the Joint Service Committee on Military Justice consider
revising Military Rule of Evidence 514 to include communications to MEO professionals.

To strengthen efficiency and fairness within the MEO complaint resolution process,
standardize the intake processes to provide mediation as a first-line alternative to filing
a formal MEO complaint in accordance with Department of Defense Instruction (DoDl)
1350.02, "DoD Military Equal Opportunity Program," September 4, 2020, as amended.
This approach fosters early conflict resolution and reduces administrative burden.
Unless required by law, MEO complaints that lack sufficient merit to trigger an
investigation will be systematically dismissed under new threshold criteria, ensuring
that resources are directed toward complaints containing credible evidence. Credible
evidence will be defined in updated policy.

To promote prompt closure and accountability, mandate a strict resolution timeline for
commanders to address unsubstantiated MEO complaints, within 7 business days, to
ensure timely resolutions.

| direct the USW(P&R) to amend and update DoDI 1350.02 to include provisions
clarifying that false complaints may constitute a violation of Article 107 of the Uniform
Code of Military Justice. These updates will reinforce the integrity of the MEO complaint
process.
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Some of these measures were already part of MEO policy--and had been for some time. But it is
interesting that his criticisms and reform demands did not lead to corresponding changes to
DoD1350.02.

SUBSTANTIVE CHANGES

As noted above, Change 2 removes gender identity as an equal opportunity category. It is no longer a
part of the Instruction’s initial policy section and is not included in the glossary as a protected category.
While discrimination based on “sex (including pregnancy)” and “sexual orientation” are still prohibited,
transgender personnel have no MEO protection.

In addition, diversity, inclusion and equity (DEI) have been erased from the Instruction, eliminating an
important, if limited, area of military training and education. By way of example, Section 1.2 on policy
provisions no longer requires military leaders to foster a “climate of inclusion that supports diversity.” In
Section 10.2.a.(7), the faculty of the Defense Equal Opportunity Management Institute will no longer
conduct training for MEO personnel on diversity, inclusion or “unconscious bias.” DEI no longer really
exists in the MEO scheme of things.

While these changes are certainly substantive, they are not new. Removal of DEI training programs and
offices began in the spring of 2025, as DoD made clear that all were “woke” and would not be tolerated.
Similarly, the mandate to prohibit recruitment of transgender people and to separate all transgender
servicemembers was well underway. While denial of MEO protection is certainly important, it is
overshadowed by the change in personnel policy.

OTHER CHANGES — AND NON-CHANGES

Change 2 requires that the term “Department of Defense” be changed to “Department of War”
throughout the Instruction. It appears, however, that review of the Instruction may have been less than
thorough, as it refers to the Department of Defense and DoD in several places.

Despite the demands in Hegseth’s memos that MEO complaints be handled more expeditiously, the
deadlines required for investigation of and response to complaints remain unchanged in Section 4 of
Change 2.

Section 5, covering complaint response procedures, also remains unchanged. Even in areas where
Hegseth had previously expressed outrage about harm to alleged offenders, procedures are the same as
in the prior version. By way of example, Section 5.2.(3).(a) on appeals still states that commanders need
not withhold administrative or disciplinary action against offenders pending their appeal of a
substantiated complaint. There is no new language to protect offenders from adverse personnel action
while complaints are pending.

Despite the memos’ requirement that language be added to emphasize disciplinary action against
complainants who make false statements, there is no such language in Change 2. (The language exists
elsewhere, particularly in service regulations—Hegseth had not actually found an area in need of
“reform.”)

The requirement of the September 30 memo that anonymous complaints be replaced with “a

confidential complaint reporting option to MEO professionals” would have been significant—the report
would be confidential only if the MEO recipient and his or her command acted properly, undoubtedly
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giving servicemembers pause before making such complaints. This demand was completely ignored;
Section 4.3 of Change 2 remains “Anonymous Complaints,” and its language is unchanged from the prior
version.

The September 30 memo also tasked DoD and the services with standardizing complaint intake
processes to provide mediation as a first-line alternative to formal complaints, and here it referenced
DoD 1350.02 specifically. While mediation is often recommended by local MEO professionals, and often
used, it has not been added to the Instruction. Like the prior version, Change 2 discusses informal
complaints as an alternative or predecessor to formal complaints.

Similarly, as noted above, the September 30 memo required that:

[u]nless required by law, MEO complaints that lack sufficient merit to trigger an investigation
will be systematically dismissed under new threshold criteria, ensuring that resources are
directed toward complaints containing credible evidence.

Change 2 includes no such dismissal provision and no new criteria.

In the same section, the September memo required that credible evidence be defined in updated policy.
While that memo gave no definition, a footnote in Hegseth’s April memo attempted to define credible
evidence in some detail. Yet there is no discussion of credible evidence in the new Change and, as in the
prior version, the term is not even included in the glossary.

CONCLUSION

Changes to DoD 1350.02 are few and, for the most part, less significant than anticipated. There are no
changes in timing, no protective language for offenders, no cautions about woke thinking, and no
warnings about unfounded, false or left-feminist-based complaints. Perhaps the Department of War is
too busy threatening and making war, or too concerned about pushback from military personnel,
including the JAG corps, or civilian advocates and civil rights groups. Or perhaps the image and
impression Hegseth created on MEO programs was more important to him than the reality of the policy.

In any case, it will be important for attorneys and counselors to monitor the implementation of these
changes, and MEO policy generally, in updates to service MEO regulations and related regs. Perhaps
more importantly, individual service and local command practice will require monitoring. Whatever the
language of the policy, commanders and MEO reviewing authorities are certainly aware of Hegseth’s
disdain for equal opportunity and such woke ideas as reporting racism or sexual harassment. Their
misuse of, or failure to use, the policy may require both legal and political challenges to protect
servicemembers harmed by discriminatory treatment. On Watch encourages readers to share
information on interpretation and implementation of MEO policies.
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ANOTE ON FERES

By Jeff Lake

Litigation concerning the so-called “Feres doctrine” continues to percolate throughout the federal
courts. One of these cases recently prompted the U.S. Supreme Court to weigh in to examine the state
of the law in this area.

As various authors have discussed over the years in On Watch, the Feres doctrine is named after Feres v.
United States 340 U.S. 135 (1950). In Feres, the United States Supreme Court held that the government
cannot be sued for injuries sustained “incident to military service.” 340 U.S. at 144.

Over the last 76 years, the federal courts have tried to determine what “incident to military service”
means. The courts usually take a very broad interpretation of this phrase. Most outrageously, a court
found that rape of a West Point cadet was “incident to military service” and the Supreme Court refused
to hear the case. Doe v. United States 141 S.Ct. 1498 (2021)

Recently, the Eighth Circuit Court of Appeals was asked to rule in the case of Beck v. United States. The
facts of the case were that Staff Sergeant Cameron Beck was off duty. He was riding his motorcycle
home to have lunch with his family. A government employee, who was distracted by her cell phone, hit
and killed him. Sergeant Beck’s widow sued the government. The Eighth Circuit affirmed the District
Court ruling that she could not sue pursuant to Feres.

Beck’s widow then petitioned for certiorari to the United States Supreme Court. On November 24, 2025,
the Court denied the petition. 607 U.S. (2025). However, the court noted that Justice Gorsuch
would grant the petition.

Justice Thomas wrote an opinion dissenting from the denial of the petition. He recounted his long-held
belief that Feres should be overruled. He argued that granting certiorari would have provided clarity
about Feres to lower courts. He stated that by granting certiorari the Court could find that under these
facts Sergeant Beck was not killed “incident to military service” and thus Feres should not apply to the
case at all. Finally, Justice Thomas pointed out the many problems courts have had interpreting Feres
and why clarification is needed.

Justice Sotomayor issued a “statement” respecting the denial of certiorari. She stated that she
acknowledged the problems with Feres, but that it was best left for Congress to fix them. She noted
that, “Congress has often considered legislation that would overrule or limit the Feres doctrine.” She
went on to say that out of respect for stare decisis she does not believe the court should act in lieu of
Congress. She concluded, “I write, however, to underscore that this important issue deserves further
congressional attention, without which Feres will continue to produce deeply unfair results like the one
in this case and others discussed in JUSTICE THOMAS's dissenting opinion.”

So, at this time it seems that any relief from the Feres doctrine must come from Congress.
Unfortunately, this is one of the least productive sessions of Congress and there does not seem to be
any urgency there regarding this issue. In the meantime, the courts must grapple with this vague and
unfair doctrine. Mrs. Beck will have to live with the fact that she could have been compensated for her
husband’s wrongful death if only he wasn’t serving in the military.
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