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COMING NEXT ISSUE 

James M. Branum on 

AWOL from  
the Army 

BY KATHLEEN GILBERD 

Second of Three Parts 
 
This is the second part of an article on 

military involuntary discharge proceedings. 
Part one, in the September/October 2007 
issue of On Watch, gave an overview of the 
reasons and procedures for discharges 
under the “notification procedure,” which 
can result in honorable, general or entry 
level separation (ELS, uncharacterized) 
discharge. This part looks at the more 
complex area of “administrative discharge 
board procedure” discharges, where other 
than honorable (OTH) discharge may be 
warranted, and where procedural rights 
are therefore greater. A final part three in 
a future issue will discuss preparation and 
conduct of administrative discharge board  
hearings, as well as post-hearing review. As 
with the ostensibly good discharges for 
personality disorder, unsatisfactory per-
formance, homosexual conduct and the 
like, civilian counselors can play an impor-
tant role in protecting service members 
against unwanted discharges with highly 
stigmatizing characterization and reasons. 

 
Uses of Administrative  
Discharge Board Procedure 

The administrative discharge board 
(ADB) procedure is used for discharge by 
reason of misconduct (unless the possibil-
ity of OTH characterization is removed), 
for misconduct-drug abuse, for unsatisfac-

tory participation in the reserves, for secu-
rity reasons, and for homosexual conduct. 
In all but the last of these, OTH discharge 
is often warranted under the regulations; 
in the last category, the ADB procedure is 
used for all proposed discharges, although 
only findings of specific “aggravating cir-
cumstances” permit OTH discharge in in-
dividual cases.  

 
Criteria and procedures for these dis-

charges are found in Department of De-
fense (DoD) Directive 1332.14, and in im-
plementing regulations for each branch of 
the service: Army Regulation (AR) 635-
200; Air Force Instruction (AFI) 36-3208; 
Naval Military Personnel Manual 
(MILPERSMAN) Section 1900-010 et seq.; 
Marine Corps Separation and Retirement 
Manual (MARCORSEPMAN) Chapter 6; 
and Secretary of the Navy Instruction 
(SECNAVINST) 1910.4B, which is control-
ling for both the Navy and the Marine 
Corps, but not routinely used in the han-
dling of discharges. 

 
An OTH discharge normally means loss 

of almost all veteran’s benefits, while a 
general discharge preserves all but Mont-
gomery GI Bill educational benefits.1 Com-
mands are usually well aware of these side-
effects of some administrative discharges, 
and may be vindictive in their use. At the 
same time, administrative discharge board-
members and reviewing authorities know 
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or can be told of these effects and will sometimes consider 
them reasons for lenient treatment. 

 
Reasons to Fight for Retention  

A service member facing an ADB may want to challenge 
the discharge and fight for retention, or may simply want a 
better character of discharge. Since military retirement 
does not vest until a soldier or sailor has served twenty 
years,2 someone with eighteen or nineteen years of service 
has a strong incentive to fight against separation.  

 
Because disability evaluation and discharge or retirement 

are deferred pending resolution of disciplinary proceedings 
or discharge proceedings which could involve OTH charac-
terization, and denied for those who are discharged,3 a sol-
dier or sailor wishing to protect medical benefits often 
needs retention to allow disability retirement processing, 
or characterization of honorable or general to remain eligi-
ble for VA benefits.  

 
Reasons for Discharge Requiring ADB  
Procedure 
Misconduct Commonly Leads to Involuntary OTH 
Discharge 

Misconduct is the most common reason for involuntary 
discharge with an OTH characterization. The DoD Direc-
tive provides the main descriptions, though there are some 
service variations. Under DoD 1332.14, E3.A1.11.1, the 
types of misconduct include: 

•  “Minor disciplinary infractions. A pattern of 
misconduct consisting solely of minor disciplinary 
infractions.”4 

•  “Pattern of misconduct. A pattern of misconduct 
consisting of (a) discreditable involvement with 
civilian or military authorities or (b) conduct 
prejudicial to good order and discipline.”5 

•  “Commission of a serious offense. Commission of a 
serious military or civilian offense if in the following 
circumstances:   
◦ “The specific circumstances of the offense warrant 

separation; and 
◦ “A punitive discharge would be authorized for the 

same or a closely related offense under the 
Manual for Courts-Martial.”6  

•  “Civilian conviction. Conviction by civilian authorities 
or action taken that is tantamount to a finding of 
guilty, including similar adjudications in juvenile 
proceedings, when the specific circumstances of the 
offense warrant separation, and the following 
conditions are present: 
◦  “A punitive discharge would be authorized for 

the same or a closely related offense under the 
Manual for Courts-Martial; or 

◦ “The sentence by civilian authorities includes 
confinement for six months or more without 
regard to suspension or probation.”7 

 
Although the Directive gives no clear guidance on some 

of these terms, service regulations tend to be somewhat 
more specific, and to vary among themselves. The Army 
divides misconduct into conviction by a civilian court and 
acts or patterns of misconduct, including in the latter the 
other DoD categories of minor disciplinary infractions, pat-
tern of misconduct, and commission of a serious offense; in 
the Army regulations, serious offenses include, among 
other things, drug abuse.8  

 
The Marine Corps divides misconduct into minor disci-

plinary infractions, pattern of misconduct, drug abuse, com-
mission of a serious offense, sexual perversion, sexual har-
assment, participation in supremacist or extremist organiza-
tions or activities, and driving under the influence.9 Sexual 
perversion, as used here, includes lewd and lascivious acts, 
sodomy, indecent exposure, indecent acts with or assaults 
on a person under 16, transvestism “or other abnormal 
sexual behavior,” and other indecent acts or offenses, but 
not homosexual conduct.10 

 
For the Air Force, misconduct may be minor disciplinary 

infractions; pattern of misconduct; civilian conviction; com-
mission of a serious offense, including sexual perversion, pro-
longed unauthorized absence, and “other serious offenses;” 
HIV personnel who have not complied with lawfully ordered 
preventive medicine procedures; and drug abuse.11 The Navy 
has separate misconduct categories for minor disciplinary 
infractions, pattern of misconduct, commission of a serious 
offense, civilian conviction and drug abuse.12  

 
Sexual Harassment, Extremist Activity  
Singled Out in Some Services 

Some services have made special note of misconduct 
related to sexual harassment and to extremist activity. The 
Navy gives “supremacist and extremist conduct” a separate 
discharge category altogether, but processes cases under 
the misconduct section.13 The Marine Corps mentions sex-
ual harassment14 and “participation in supremacist or ex-
tremist organizations or activities” as individual subcatego-
ries of misconduct, but then advises commands to process 
such misconduct under one of the general categories 
(minor infractions, serious offense, etc.) if possible.15 The 
Army tends not to make these distinctions in the discharge 
regulation.  

 
The counseling and rehabilitation requirements described 

in Part One of this article normally apply only in the case of 
minor infractions or a pattern-of-misconduct misconduct, 
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and even here the requirement may sometimes be waived. 
The Directive authorizes use of the notification procedure, 
and discharge with no less than a general or entry-level dis-
charge if the misconduct fits within the general guidelines 
for such characterization under DoD 1332.14, E3.A2.1.3. 
This is often done with a pattern of minor infractions.   

 
Drug Abuse Considered Misconduct; Harsh 
Punishment Favored Over Rehabilitation 

Despite small differences in categorization of discharges, 
drug abuse is viewed as misconduct by all of the services. 
Since the 1980s, a “zero tolerance” policy has led to harsh 
treatment of drug use, with a move away from rehabilita-
tion. Rehabilitation programs still exist, and a very few ser-
vice members are returned to service after drug rehab, but 
these are the exception.  

 
For many soldiers and sailors, drug rehabilitation is sim-

ply a prelude to discharge. Generally, a single instance of 
illegal drug possession or use results in OTH discharge. 
Each service has very limited exceptions for drug use re-
vealed during voluntary self-referral for rehabilitation and 
similar categories. A service member discharged for mis-
conduct as the result of drug use or possession is likely to 
find “misconduct–drug abuse” on his or her DD-214 dis-
charge document. 

 
Urinalysis Testing Fails to Halt ‘Self  
Medication’ 

DoD and the services have extensive regulations govern-
ing urinalysis testing, disposition of drug users, and rehabili-
tation.16 These deserve review in any case involving drug 
use or possession. As noted above, there are some limita-
tions on OTH characterization of discharge for certain non-
random testing, and a very small number of limitations on 
discharge. But commands have remarkable difficulty in fol-
lowing the regulations, sometimes raising possibilities for 
challenges to characterization or discharge. Failure to fol-

low proper procedures in urinalysis testing sometimes 
makes it possible to challenge the reliability of test results 
or the chain of custody of samples. 

 
Wartime personnel requirements sometimes cause com-

mands to overlook or defer discharge for minor drug use 
or possession. While routine random urinalysis testing in all 
the services has reduced drug use to some extent over the 
years, increases are to be expected during this war. Serious 
drug addiction became a major problem during the Vietnam 
era, as many soldiers “self-medicated” unrecognized psy-
chological problems resulting from combat, and counselors 
and attorneys are beginning to see similar patterns. 

 
Homosexual Conduct: Behind the Veneer of 
Don’t Ask, Don’t Tell 

Homosexual conduct discharge requires ADB processing 
in all cases,17 although OTH discharge is warranted only if 
there are findings of specific aggravating circumstances. Un-
der current regulations, “homosexual conduct” includes 
statements that one is homosexual (or words or gestures 
to that effect), homosexual acts, and marriage or attempted 
marriage of a person of the same sex. While homosexual 
orientation is theoretically private and not a basis for sepa-
ration, there is a rebuttable presumption that a statement 
regarding one’s orientation is an admission that one desires, 
intends or “has a propensity” to engage in homosexual acts. 

 
In this convoluted policy, “acts” include any touching of 

another person of the same sex for purposes of sexual 
gratification – simple hugs, kisses or “grab assing” constitute 
homosexual acts if a “reasonable person” would believe 
that sexual desire is involved – attempting or soliciting such 
behavior is also grounds for discharge.  

 
For women, this is especially troublesome.  The defini-

tions of acts and statements are so broad that few women 
have not performed the physical part of some act – kissing, 
hugging, touch-dancing or holding hands with another 
woman – or engaged in conduct stereotyped as lesbian, e.g. 
playing softball or otherwise acting like a “jock,” having 
short hair, wearing little or no makeup, rejecting advances 
from male coworkers, and being assertive or even aggres-
sive in management style. (These are, unfortunately, also 
desirable and professional appearance and behavior for ca-
reer military women.) 

 
Circumstances Under Which Homosexual 
Conduct Warrants OTH 

Homosexual conduct warrants OTH discharge only 
when “there is a finding that during the current term of 
service the member attempted, solicited or committed a 
homosexual act in the current circumstances: 

MLTF Training DVDs now available  

 
 
 
 

Details and order form at 

nlgmltf.org/
MLTF_training_session.html 
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•  “By using force, coercion, or intimidation; 
•  “With a subordinate in circumstances that violate 

customary military superior-subordinate 
relationships; 

•  “Openly in public view; 
•  “For compensation; 
•  “Aboard a military vessel or aircraft; or 
•  “In another location subject to military control under 

aggravating circumstances noted in the finding that 
have an adverse impact on discipline, good order, or 
morale comparable to the impact of such activity 
aboard a vessel or aircraft.”18 

 
Some commands have real difficulty recognizing that 

conduct or status they dislike is not grounds for OTH 
discharge. Even under Don't Ask, Don't Tell, an occasional 
commander thinks that any homosexual act allows or re-
quires OTH characterization. This occasionally leads to 
errors in the processing – unanticipated because the noti-
fication can properly say that an OTH is the least favor-
able warranted for this reason of discharge (as would be 
the case only if an aggravating circumstance were alleged 
and found), and since the ADB procedure must always be 
used.  

 
Problems in this area can often be corrected by pointing 

out the mistake to a military attorney (a member of the 
Judge Advocate General corps, commonly referred to as a 
JAG) or Staff Judge Advocate (a military attorney appointed 
to represent a command, commonly called an SJA) in a po-
sition to speak to the commander. Because of this particu-
larly punitive attitude towards homosexuality, some coun-
selors and attorneys routinely suggest that members waiv-
ing their rights in gay cases make a written note on the 
waiver on the issue.19 

 
Unsatisfactory Participation in the Ready  
Reserves – i.e., Ditching Drills 

This category shows up primarily with drilling reservists 
who fail to attend drills, and should not be confused with 
unsatisfactory performance, a notification procedure dis-
charge designed for poor performers. The DoD Directive 
relies on the services to define unsatisfactory participation 
in implementing regulations.20 This and other discharges for 
reservists are beyond the scope of this article; readers are 
referred to the regulations and the section on Unsatisfac-
tory Participation in CCCO's Military Counselors Manual.21 

 
Fraudulent Enlistment: OTH or ADB  
Procedure Applies Where Member  
Mischaracterized Prior Separation 

Under some circumstances, fraudulent enlistment may be 
a basis for OTH discharge, but this is much more limited 

than in the past. Most concealment, involving prior criminal 
activity, medical conditions or treatment, or educational 
level, can result in a general discharge at the worst, so that 
the notification procedure is used.  

 
OTH and the ADB procedure apply only “[i]f the fraud 

involves concealment of a prior separation in which service 
was not characterized as honorable....”22 The Navy is at-
tempting to expand this, having added a second category, 
“concealing an offense warranting OTH, if offense occurred 
while on active duty and would have prevented their enlist-
ment.”23 The other services, and the Navy’s controlling 
SECNAVINST 1910.4B, conform to the DoD requirement, 
though the Marine Corp’s language is so vague that com-
mands may assume they have discretion to give OTHs in 
any fraudulent entry case. 

 
Security: Seldom Used As Reason for  
Discharge 

This reason for discharge is seldom used. DoD Directive 
1332.14 authorizes discharge on grounds of security when 
“retention is clearly inconsistent with the interest of na-
tional security.” It refers to the general guidance on charac-
terization and security regulations for characterization, and 
to service instructions and separate DoD regulations for 
criteria.24 

 
In the Air Force, interestingly, the applicable instruction 

says that discharge for those in entry level status “will” be 
described as uncharacterized (ELS), but otherwise OTH is 
permissible; in any case, the ADB procedure will be used.25 
The Navy covers security discharge in SECNAVINST 
1910.4B.,26 using the ADB procedure only if an OTH is 
warranted. The Marine Corp seems to follow this.27 

 

MILITARY LAW SEMINARS 

Would you like to arrange a seminar on military 

law and counseling or conscientious objection in 

your area?  

The MLTF can provide speakers and resources for 

day-long or half-day seminars on these issues: an 

overview of military law, with emphasis on dis-

charges, handling AWOL cases, and dissent, or 

habeas corpus petitions in conscientious objection 

cases. Both sessions can be geared for law students 

and counselors as well as attorneys. For more infor-

mation, contact Marti Hiken at 415-566-3732. 
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Notification of Discharge: Much Like  
Notification Procedure, But Specific Facts 
and Reasons in Notice  

Notification of the proposed discharge is much like that 
used in the notification procedure, although the command 
is more likely to follow the requirement that specific rea-
sons for discharge and specific facts on which it is based 
must be stated in the notice. In ADB proceedings, the no-
tice and accompanying (or following) statement of aware-
ness/waiver of rights form include additional rights, and fur-
ther rights are available to those who demand the most 
significant of the rights described in the waiver form, a 
hearing before an administrative discharge board. Repre-
sentation by military counsel is available throughout the 
proceeding, rather than just in the initial decision to de-
mand or waive rights. 

  
In some cases, a servicemember has no warning that dis-

charge is contemplated until he or she received written 
notice – and considerable time may have passed since the 
conduct on which the discharge is based. Any conduct 
within the current period of enlistment is subject to dis-
charge proceedings during that period, so that a command 
may defer action until after a deployment or operation, or 
until after a war.  

 
It is worth noting that, since discharge is an administra-

tive process, it does not preclude and is not precluded by 
disciplinary action. Some servicemembers hope that non-
judicial punishment or court-martial can be avoided by 
admin discharge, or vice versa. However, it is common for 
commands to subject an individual to disciplinary action and 
then to administrative discharge, based either on the under-
lying act of misconduct or the fact of conviction. 

 
Soldier Afforded an Array of Rights in ADB 
Hearing 

With or shortly after written notification, the service-
member will be given a waiver of awareness/statement of 
rights form, discussed generally in part one. With the ADB 
procedure, the soldier is notified of a broader set of rights, 
including: 

• the right to consult with counsel before demanding 
and waiving rights; 

• the right to be represented by appointed military 
counsel or, if he or she wishes, the right to request 
individual military counsel; 

• the right to civilian counsel at the respondent’s own 
expense; 

• the right to obtain copies of documents that will be 
forwarded to the separation authority supporting the 
basis of the proposed separation; 

• the right to request a hearing before an 
administrative board; 

• the right to present written statements instead of 
appearing at a hearing; 

• the right to waive these rights; and 
• the fact that failure to appear at the hearing without 

good cause constitutes a waiver of the right to be 
present at the hearing.28 

 
The service regulations are in accord.29 While not men-

tioned in all rights forms, a respondent also has the rights 
normally associated with administrative hearings: the right 
to testify, to present witnesses and documentary or other 
evidence, to cross-examine witnesses produced by the gov-
ernment, to testify or make an unsworn statement, submit 
a written statement, or have counsel read or make a state-
ment, to challenge members of the board for cause, and so 
on. Many, but not all of these are discussed in the remain-
der of the regulations on ADB procedures.  

 
Truth Is Victim As Commands Cajole  
Soldiers Into Waiving Rights 

The services are remarkably uniform in one part of the 
discharge process: In almost all cases, when the notice is 
presented or soon afterwards, a senior enlisted person or 
officer from the command will urge or warn the service 
member to waive all rights in the discharge proceeding. The 
reasons may include one or more of these: the discharge is 
inevitable; the discharge will be worse if the member does-
n't waive; the command has recommended a general dis-
charge and therefore the member will receive a general, 
but only if he or she waives; any bad discharge will auto-
matically upgrade in six months; without a waiver the dis-
charge will take much, much, much longer; the speaker has 
seen dozens or hundreds of cases just like this, and de-
manding rights never helped; or the alternative to waiver is 
Leavenworth (military prison). These things are not true, 
but the threats and promises are very effective, and waivers 
are extremely common as a result.  

 
One other threat or promise is occasionally true, from a 

certain point of view. A service member may be told that 
the command is offering the admin discharge as a deal, and 
will take the case to court-martial unless the member 
waives his or her rights and quietly goes away. Occasionally, 
this may be the position of the command, and occasionally 
the person who makes the threat may know it is true – but 
the scenario is actually very unlikely. The reality of this in-
formal “deal” can always be verified or disproved if the 
member simply demands the right to consult counsel be-
fore waiving or demanding rights – that right is among 
those listed in the notification and on the waiver of rights 
form. 
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Any soldier or sailor may see a JAG (and/or a civilian 
attorney) before completing the waiver form. The attorney 
can talk with the command about its intentions without 
“skewing” the deal, and help the servicemember decide if 
there is any wisdom in waiving rights under these circum-
stances. While verbal agreements with a command are not 
enforceable, the CO or staff judge advocate will normally 
tell an attorney the command’s current position, so that 
the attorney can advise the member accordingly. 

 
Conditional Waivers: Don’t Attempt  
Without Counsel 

Periodically, the services utilize conditional waivers in 
cases warranting an OTH – these policies vary from service 
to service, and may be abandoned for several years before 
being revived.30 In all cases, conditional waivers are made 
only after a member has demanded the right to an ADB, 
and counsel is involved. Through counsel, the member and 
command may propose an agreement in which the member 
waives the previously-demanded board on the condition 
that he or she be given a more favorable character of dis-
charge. These waivers should only be done through counsel 
and only in writing. 

 
Counsel Options Include JAG Attorney or 
‘Individual Military Counsel’ 

A soldier is entitled to representation by military and/or 
civilian counsel throughout the discharge proceeding. Once 
a demand for counsel has been made, a JAG will be ap-
pointed through the local defense or “personal representa-
tion” legal system. This may not be the JAG who provided 
the initial advice about rights in the procedure.  Once a 
JAG is appointed or “detailed,” the member may request 
another military attorney to replace the JAG – no reason 
need be given, but the “individual military counsel” (IMC) 
requested must be asked for by name, must under normal 
circumstances be within a  reasonable distance of the hear-
ing location, and must be “reasonably available,” a matter 
decided by the JAG’s own command.  Normally IMC re-
places the other JAG, but in complex cases the detailed 
JAG may be allowed to remain. If the member has formed 
an attorney-client relationship with a JAG in a related mat-
ter (such as a disciplinary action on the same alleged mis-
conduct), that attorney may be detailed to the administra-
tive discharge case, or may be requested in addition to the 
detailed or individual military counsel on the basis of the 
attorney-client relationship. This determination is normally 
made by the JAG command as well. 

 
Civilian Counselors Have a Role, But May 
Need to Convince JAG to Relax 

Civilian counsel can be retained at the member’s own 
expense, in addition to or instead of detailed counsel or 

IMC. (If a member wants IMC and civilian counsel, it is of-
ten wise to wait until IMC is appointed before mentioning 
civilian counsel.)  Civilian counsel automatically becomes 
lead counsel in the case. Experienced civilian practitioners 
normally retain the JAG, and involve them in more than 
menial tasks. JAGs often provide a wealth of experience in 
military law, knowledge of local commands, and an impor-
tant official presence alongside the respondent during the 
proceedings. 

 
Civilian counselors can play a role as counselor or advo-

cate. Generally, service regs mention non-attorney counsel 
only as an alternative to an attorney, and the common un-
derstanding is that this provision is used when the member 
really wants a particular military person to represent him 
or her and is willing to waive attorney counsel.  

 
The DoD Directive includes in its statement of rights 

that a respondent has the right to be represented at the 
hearing by non-lawyer counsel if: 

 
• The respondent expressly declines appointment of 

counsel qualified under Article 27(b)(1) of the UCMJ 
and requests a specific nonlawyer counsel, or 

• The separation authority assigns non-lawyer counsel 
as assistant counsel.31 

 
Despite this language, one could argue that non-attorney 

civilian counsel should be permitted as assistant counsel or 
additional counsel if requested by the client, without loss of 
military counsel. This author has assisted in ADBs without 
question, but is not aware of any case that has tested the 
“right” to additional representation by a civilian counselor. 
Not all attorneys are experienced and comfortable with 
non-attorney advocates, and in some cases involving a 
counselor, civilian counsel and counselor must spend some 
time convincing the JAG to relax. 

 
Counselors who do not serve as advocates can provide 

much other assistance in involuntary discharge cases. They 
may be more familiar than the JAG and/or civilian counsel 
with the specific discharge regulations, with medical or 
other specialized issues involved in the case, with the facts 
of the case, or simply with the client’s personality and style.  

 
Counselors can often help a servicemember work with 

his or her attorney effectively, suggesting questions, evi-
dence and issues the client may wish to present to the at-
torney, and helping the client consider the attorney’s stra-
tegic and tactical approach to the case. This is not to sug-
gest that counselors should second-guess experienced at-
torneys or give legal advice. In some cases, however, they 
can help a client sort out the facts and consider the pros 



 
On Watch 

Military Law 
Task Force January/February 2008 - Page  7 

and cons of a suggestion from the JAG, or point out issues 
to the attorney with which he or she may not have experi-
ence.  

 
Challenging the Involuntary Discharge:  
Outside Assistance Is Advantageous 

At the outset, of course, it is important for counsel, 
counselor and client to develop a strategy for the case. In 
the course of military law practice, many JAGs receive lim-
ited training in handling these cases, and are provided little 
in the way of administrative law preparation by law school 
or specialized military legal training. There is sometimes a 
tendency to handle these cases on the run, as commands 
prefer to do them very swiftly (sometimes after months of 
command inaction) and often resist requests for sufficient 
time to prepare and sufficient discovery of evidence to give 
a clear picture of underlying issues. In many cases, military 
counsel is not assigned or made available until very shortly 
before the hearing, limiting time to consider and prepare 
the case. And, needless to say, it is extremely difficult to 
obtain funding or military personnel for investigations, wit-
ness interviews and expert evaluation of evidence, so that a 
client and representatives must often do the bulk of the 
work themselves and hire civilian experts. Nonetheless, 
some efforts can be made to even the playing field or ob-
tain additional ammunition for the respondent’s side. 

 
Two thoughtful discussions of involuntary homosexual 

conduct discharge cases can be useful in preparing for a 
hearing on any discharge. The 1985 manual, Fighting Back: 
Lesbian and Gay Draft, Military and Veterans Issues,32 while 
dated, has creative discussion of discovery, pre-hearing 
preparation, conduct of ADBs and post-hearing appeals that 
can be applied to other discharge areas. The chapter on 
“Military and Veterans Cases” in Sexual Orientation and the 
Law,33 has a very similar discussion adapted to the current 
“Don’t Ask, Don’t Tell” policy.  

 
In misconduct cases, it is important to look for underly-

ing issues that led to the misconduct or motivated the com-
mand. A common issue, discussed in part one, is the ten-
dency for a soldier with psychological or even physical 
problems to “act out,” “self-medicate” or express frustra-
tion, depression or confusion in ways that are perceived as 
acts of misconduct. On rare occasions, the acts are defensi-
ble as inevitable consequences of the medical condition. 
More commonly, though, the underlying problems provide 
mitigation for the offense(s).  

 
Medical Records May Shed Light on  
Underlying Causes of Alleged Misconduct 

For example, exploration may show that the soldier had 
severe PTSD after a combat tour, that he had been denied 

access to military doctors, or misdiagnosed by those doc-
tors with a personality disorder (not seen as mitigating by 
most officers), or the doctor’s recommendations for duty 
limitations or discharge were ignored by the command. 
Similarly, a Marine with traumatic brain injury (TBI, consid-
ered the “signature” injury of this war) may be disciplined 
and considered for discharge for memory lapses, judgment 
problems and impulse control problems related directly to 
the injury. A soldier with a painful back injury may encoun-
ter disciplinary problems for “self-medicating” with alcohol 
or other drugs when physicians who do not recognize the 
injury deny him proper pain medication.  

 
In such cases, symptoms of the problems may appear in 

the medical records even if they are not properly diag-
nosed. Some military physicians can be sympathetic and 
helpful when given opportunity to make a real evaluation of 
PTSD, TBI or disc herneation. And civilian experts can be 
used as witnesses, or their reports brought in as evidence, 
to demonstrate the underlying cause of the alleged miscon-
duct. Even in those cases in which discharge processing it-
self is mandatory, the ADB members and separation au-
thority have authority to process the case and then recom-
mend retention, or recommend honorable discharge. While 
ADBs cannot technically recommend medical retirement or 
convenience of the government discharge, boards often 
make their wishes known on these matters. 

 
Women May Face Backlash If They Report 
Harassment 

Misconduct cases are sometimes the result of complaints 
about sexual harassment or sexual assault. Despite 2005 
and 2006 regulations claiming to expand the rights of those 
who make complaints,34 military and civilian studies have 
shown that women in the service fear they will face career-
altering reprisals if they report sexual attacks or harass-
ment; studies and the experience of civilian attorneys and 
counselors show that these fears are well grounded. It is 
extremely common for complainants to experience invol-
untary psychiatric evaluation, lowered performance evalua-
tions, and disciplinary action for minor offenses normally 
tolerated or even encouraged by the command. (An attor-
ney who finds, for example, that her client is the only one 

Support the Troops. . . 

By helping them get  discharged  
 

Resources for Servicemembers and 
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of 40 Marines with office hours and a counseling entry for 
coming back late from lunch may want to inquire about the 
reasons for the command’s attitude.)  

 
The new sexual assault regulations should ensure that 

women are provided opportunity to make complaints, that 
reports of assault are handled respectfully, and that medical 
attention and evidence gathering are thorough, so that evi-
dence of an assault may be clear. Retaliation is often harder 
to prove than the assault, since it may involve non-judicial 
punishment for command-endorsed behavior, or evalua-
tions of intangible matters like management skills in a per-
formance evaluation. Nonetheless, it is often possible to 
show that the entire command engages in the particular 
misconduct or that other observers have entirely different 
evaluations of past and current performance and manage-
ment style. And the “old boys network” is occasionally 
sloppy enough to talk about the reason for reprisals in 
front of witnesses. 

 

Rejected Male Suitors, Sexual Harassers May 
Levy Accusations of Lesbianism  

One reprisal for complaint against sexual harassment or 
rejection of sexual advances is well-known among military 
women. Accusations of lesbianism by harassers or rejected 
male suitors can lead to involuntary discharge for homosex-
ual conduct. Similarly, victims of racial harassment or dis-
crimination, or mistreatment based on religious, cultural or 
ethnic status, whether or not they complain about mistreat-
ment, may also face involuntary discharge proceedings 
based on allegedly poor performance or the most minor of 
disciplinary problems.  

 
Demonstrating the discriminatory basis of the actions 

can be difficult. Since some forms of overt racism are un-
derstood to be unacceptable under social norms and mili-
tary regulations, racism and similar biases may take more 
subtle and insidious forms. Sometimes it is possible to show 
discriminatory motivation by a pattern of treatment of oth-
ers of the same race or religion, but this is not always feasi-

1. There is a separate bar to full VA benefits 
if a soldier received an OTH discharge 
after having been AWOL continuously for 
180 days. See 38 CFR 3.12(c)(6) (2007).  
Denial of benefits for this reason can be 
appealed in the VA system. 

2. There have been occasional exceptions to 
the twenty-year rule, particularly during 
the military drawdown in the 1990s. The 
services sometimes established 18- and 
even 15-year retirement programs to en-
courage retirement. This period also saw 
the development of transition programs to 
provide career counseling and short-term 
transitional benefits to retirees and dis-
chargees. Some of those programs remain 
in effect. 

3. DoD 1332.38, Part E3.2.4.3 states that a 
service member is ineligible for physical 
disability evaluation unless service regula-
tions are more favorable if “pending sepa-
ration under provisions that authorize a 
characterization of service of Under Other 
Than Honorable....This provision is based 
on the provisions under which the member 
is being separated and not on the actual 
characterization the member receives.” 

4. DOD 1332.14, E3.Al.1.11.1.1. 

5. DoD 1332.14, E3.A1.1.11.1.2 . 

6. DoD 1332.14, E3.A1.11.1.1.3. When the 
offense has resulted in a court-martial con-
viction,  HQ approval must be obtained 
before an OTH may be awarded; see, e.g., 
AR 635-200, Part 14-3.b. 

7. DoD 1332.14, E3.A1.1.11.1.1.4. 

8. AR 635-200, Parts 14-5 and 14-12. 

9. MARCORSEPMAN 6210. Some of these 
categories are, in turn, processed under 
others of the categories--sexual perversion 
is labeled and processed as commission of 
a serious offense or civilian conviction. 

10. MARCORSEPMAN 6002. The sodomy 
subcategory applies only to heterosexual 
acts. 

11. AFI 36-3208, Section 5-H, Parts 5-49 
through 5-54. Part 5-47 provides further 
guidance and specifically excludes homo-
sexual conduct and fraudulent entry as 
subtypes of misconduct. 

12. MILPERSMAN 1910-136 through 1910-
146. 

13. MILPERSMAN 1910-160. This covers 
"substantiated incidents of serious miscon-
duct resulting from participation in su-
premacist or extremist activities. The pro-
scribed misconduct must relate to (1) ille-
gal discrimination based on race, creed, 
color, sex, religion, or national origin; or 
(2) advocating the use of force or violence 
against any federal, state, or local govern-
ment or agency thereof, in violation of 
federal, state or local laws." These cases 
require coordination with personnel com-
mand headquarters. They are normally to 
be processed as misconduct--commission 
of a serious offense or, where incidents of 
misconduct cannot be shown, under best 
interests of the service (BIOTS). MILPERS-
MAN 1910-164. BIOTS discharges cannot 
be OTH.  

14. MARCORSEPMAN 6210.8. 

15. MARCORSEPMAN 6210.9. Discharge by 
reason of the best interest of the service 
under Section 6214 is also mentioned. 
While 6210.9 requires “a substantiated 
incident of misconduct,” and a substanti-
ated incident must involve conduct, it is 
likely that 6214 is designed to cover other-
wise protected political speech, protest or 
association. 

16. DoD Directive 1010.1, DoD Instruction 
1010.16. Service regulations include 
SECNAVINST 5300.28D, OPNAVINST 
5350.4C, AR 600-85 and AFI 44-121. 

17. DoD 1332.14, Part E3.A1.1.8. Service regu-
lations are MILPERSMAN 1910-148, MAR-
CORSEPMAN 6207, AR 40-501, Chapter 
15, and AFI 36-3208, Part 5G. 

18. DoD 1332.14, Part E3.A1.1.8.3, MILPERS-
MAN 1910-148, Sec. 9, MARCORSEPMAN 
6207.5, AR 635-200, Part 15-4,  and AFI 
36-3208, Sec. 5.37.3. 

19. The author suggests that clients add a 
handwritten and initialed notation to the 
waiver of rights form itself, stating “I un-
derstand that the character of my dis-
charge will be determined by my overall 
record of service, and cannot be less than 
honorable [or general, if applicable]. It is 
with this understanding that I waive the 
right to an administrative discharge board 
hearing. Were this not the case, I would 
demand all available rights.” While com-
mands sometimes fuss over this addition, it 
is nowhere prohibited in the regulations. 
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20. DoD 1332.14, Part E3.A1.1.14 and 
DoD Directive 1215.13 series. 

21. For information on ordering the Man-
ual, visit the Central Committee for 
Conscientious Objectors website at 
h t t p : / / w w w . o b j e c t o r . o r g /
p ub l i c a t i on s . h tm l  o r  h t t p : / /
www .ob j e c t o r . o r g / h e l p i n g ou t /
o r d e r . h t m l ,  o r  c o n t a c t 
info@objector.org 

22. DoD 1332.14, E3.A1.1.5.4.2. Service 
regulations include MILPERSMAN 1910-
134, MARCORSEPMAN 6204.3, AR 
635-200, Part 7-17 et seq., AFI 36-3208, 
Sec. 5.15 et seq. 

23. MILPERSMAN 1910-134, Sec. 2. This 
section says that the notification proce-
dure should be used for all but the 
most serious offenses falling in these 
two categories, including but not lim-
ited to “drug trafficking, concealing a 
prior service Dishonorable Discharge 
(DD), Bad Conduct Discharge (BCD), 
or OTH discharge and crimes of vio-
lence.” Sec. 2.b. 

24. DoD 1332.14, Part E3.A1.1.3. governs 
security discharge. It refers to  Part 
E3.A2.1.3, which gives general guidance 
on the factors warranting honorable, 
general, other than honorable and ELS 
discharge. One or more incidents of 
misconduct may warrant OTH when 
they are "acts or omissions that endan-
ger the security of the United States,..." 
among many other things. A1.1.3 also 
states that security discharges should 

be handled "under conditions and pro-
cedures established by the Secretary of 
Defense in DoD 5200.2-R." This Regu-
lation, "Personnel Security Program," 
explains security investigations and 
programs, and the  granting and denial 
of security clearances. It mentions dis-
charge for security reasons only briefly, 
saying a servicemember should not be 
separated under its provisions if separa-
tion can be effected through nonsecu-
rity (for example, administrative separa-
tion) regulations. Chapter 8, Sec. 1.4. 

25. AFI 36-3208, Section 5J, Parts 5.57 to 
5.60. 

26. SECNAVINST 1910.4B, Encl. 2, Part 
1.M; there appears to be no reference 
to this discharge in the Naval Military 
Personnel Manual. 

27. MARCORSEPMAN 6212. This section 
is silent about the procedure to be used 
if OTH is not warranted, and so should 
be presumed to follow the Navy In-
struction. 

28. DoD 1332.14, E3.A1.3.1.4-12. 

29. Service regulations include MILPERS-
MAN 1910-404, 1910-406, and 1910-
512, MARCORSEPMAN 6304, AR 635-
200, Part 2-4, and AFI 36-3208 Sec. 
6.13. 

30. MILPERSMAN 1910-226, MAR-
CORSEPMAN 6304.5, AR 635-200, 
Part 2-5, and AFI 36-3208, Sec. 6-24 
through 6-29. 

31. DoD 1332.14, E3.A3.1.3.1.4. 

32. Fighting Back: Lesbian and Gay Draft, 
Military and Veterans Issues, 1985, Joseph 
Schuman and Kathleen Gilberd, eds., 
Katherine Bourdonnay, R. Charles 
Johnson, Joseph Schuman and Bridget 
Wilson, auths., produced by the Na-
tional Lawyers Guild’s Military Law 
Task Force, the Midwest Committee 
for Military Counseling, the NLG Gay 
Rights Task Force and the NLG Com-
mittee to Combat Women's Oppres-
sion. The principal work on representa-
tion in administrative discharge board 
hearings was done by Katherine Bour-
donnay. 

33. Sexual Orientation and the Law, 2/2007 
Ed., Roberta Achtenberg, Orig. Ed., 
Karen Moulding, Updating Ed., “Military 
and Veterans,” Katherine A. Bourdon-
nay, Kathleen Gilberd, Mary New-
combe and Bridget Wilson, Leslie M. 
Hill and Sharon E. Debbage Alexander, 
Chapter Auths. and Eds., Thomson 
West Pub. 

34. See, e.g., DoD Instruction 6495.02, June 
23, 2006, “Sexual Assault Prevention 
and Response Program Procedures.” 

35. DoD Directive 1350.2, August 18, 
1995, incorporating change 1 of May 7, 
1997, "Department of Defense Military 
Equal Opportunity (MEO) Program. 

36. 10 USC 1034. The Act is implemented 
by DoD Directive 7050.6, June 23, 
2000, “Military Whistleblower Protec-
tion.”  

ble in small commands or units. Occasionally the offenders 
may leave symbols behind – a twine noose left over a bunk, 
crosses scrawled on a Muslim soldier's barracks wall, por-
nography left in a woman’s workspace. And occasionally 
alert friends of the victim may overhear racist or discrimi-
natory comments directed towards the victim. When these 
cases, or sexual harassment or discrimination cases, fall 
within the purview of military Equal Opportunity (EO) 
regulations,35 it is sometimes useful or necessary to file 
complaints within that system before raising the issue in the 
discharge proceedings, although EO is poorly designed for 
individual remedies.  

 
Many of the people described above may have made or 

prepared to make complaints that would bring them within 
the scope of the Military Whistleblowers Protection Act 
(MWPA).36 Other service members who have complained 
about waste, mismanagement, or violation of military regu-
lations and policies, may come under the Act as well. In 
these cases, counsel, counselor and client may wish to raise 
violation of the applicable regulations, which will trigger an 

investigation of the reprisal and handling of the complaint 
made by the soldier, as well as the underlying issue about 
which he or she complained. It offers some limited but use-
ful rights to complainants who have suffered reprisals for 
their complaints, and flags the case in ways which may 
cause the command to consider its position and act more 
carefully.  

 
Conclusion 

While an ADB is never a welcome development, with 
the right counseling and investigation a successful outcome 
is possible.   

 
Kathleen Gilberd is a legal worker in San Diego, Califor-
nia, working in the areas of military administrative law and dis-
charge review. She is a member of the Military Law Task Force 
steering committee.  
 

Editor’s Note: Part 3 of this article will appear in a future is-
sue of On Watch. 
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BY MARTI HIKEN, CHAIR OF THE MLTF 

We arrived in D.C. before the Convention began be-
cause we wanted to get a sense of what was happening in 
the capital city-state of the U.S. The stories of a besieged 
city were true. 

 
Walking around the government area, I saw one security 

guard after another, directing traffic, looking worried, and 
seemingly seeing a terrorist behind every steering wheel. 
Streets were blocked and cordoned. We couldn’t get close 
to the White House or the FBI building, shrouded in shad-
ows, hidden by cement, concrete mounds, reinforced win-
dows, and gates.  

 
A City-State Suffused in Terror 

In the middle of a city-state embedded in a climate of fear 
– not only of alleged terrorists, but also of its own people – 
came the determined members of the National Lawyers 
Guild to its annual Convention. War weary, court weary, 
weary from loss after loss of our human rights from a brutal 
“popularly-elected” administration, we came to renew our-
selves and our commitment to struggle. This was truly a 
Convention of principled debate, renewing strength, and 
sharing much needed knowledge and tools with each other. 

 
Coming to the Convention marks the sixth year of 

“permanent wars,” occupations and crusades. More U.S. 
soldiers died this year in Iraq and Afghanistan than in any 
other year. The war in Afghanistan is escalating and we are 
moving east into Pakistan. We constantly fear a bombing 
(with nuclear weapons) of Iran. In spite of this, we realize 
that, inexorably, empires do fall.  

 
While the chaos and repression escalates, we, as the law-

yers and legal workers for the progressive people of this 
country, maintain foremost in our minds, the steadfast be-
lief that justice, democracy and power by right remains with 
the people of the country. We question and challenge the 
“unitary executive” and the usurpation of power on every 
level. Indeed, there were important questions raised during 
this Convention concerning the U.S. Constitution itself, 
written to protect property interests, when it has not pro-
vided the safeguards in its words and framework necessary 
for the justice and equality we demand.  

 
Disintegration of Constitutions in U.S. and Japan 

The meetings with our international guests, building in-
ternational solidarity, is crucial at the Conventions. Support 

of the Japanese Delegation and its workshop on Article 9, 
depicted the intricacies of protecting the “Peace Constitu-
tion.” The discussion demonstrated the similarity between 
the people of the U.S. and Japan, both with failed constitu-
tions and the increasing militarization of our peoples.  

 
The presentations on the Cuban Five, immigration, and 

San Francisco 8 cases, Guantanamo, and mass defense ef-
forts were demonstrative of the level of brutality and ter-
ror to which our own government has sunk. The San Fran-
cisco 8 case in particular was discussed at the Convention. 
It involves eight people charged with crimes 40 years after 
the fact. It is the clearest warning to us all that the Justice 
Department is running amok. 

 
The debate over the issues involving the Middle East con-

tinued at this Convention as there were spirited votes on 
the four separate Resolutions. The Left remains divided, 
with more compromises and struggle with the passing of 
each year. These debates by Guild members touch every 
aspect of our work, every committee, including the oldest, 
the becoming older, and the youngest of our membership.  

 
U.S. occupations, puppet regimes, and U.S. bases 

throughout the Middle East, Afghanistan, Philippines, Iraq 
and specifically Central and South America, are increasingly 
challenged by the people of the world. The National Missile 
Defense system and the NATO expansion is unsettling 
Europe and Russia. 

 
Popularity of CLEs Demonstrates Desire for 
Training 

There were heroes at the Convention. I give top marks 
to the law students at Lewis and Clark – indeed a force to 
be reckoned with – and to those at Cornell. Their anti-
mercenary program is the best in the country and incredi-
ble brilliance went into devising their program.  

 
The Convention began on Wednesday and Thursday 

with the National Immigration Projects’ meetings, the NEC 
meeting and CLEs. There were so many CLEs, I’m wonder-
ing if training seminars will be the wave of the future rather 
than the more “merely” political meetings. It does send a 
message to the NEC folks that Guild members want train-
ing from the NLG experts and others in their fields. 

The MLTF and Center on Conscience and War spon-
sored the CLE on Representing Military Conscientious Ob-
jectors in Habeas Corpus Proceedings. The experts were 

Convention Report 

DC Cowers in Fear Amid Endless War, Administration 
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there: Deborah Karpatkin (NY), Lou 
Font (MA), Peter Goldberger and Jim 
Feldman (PA), and J.E. McNeil (D.C.). 
The Task Force hopes to provide 
seminars throughout the country on 
this very important issue. (See 
"Announcements") 

 
Panel Highlights How Milita-
rism Foments Sexual Violence 

The MLTF co-sponsored the Milita-
rism and Sexism Panel with the Anti-
Sexism Committee and Mass Defense 
Committee – a panel long overdue. It 
had an incredible group of women 
speakers, who put militarism and sex-
ism on the table. It is a political prior-
ity in all countries, but perhaps most 
daunting and important in those coun-
tries occupied by U.S. military bases – 
where the common occurrence is 
rape, comfort houses, slave trades, 
murder of women throughout the 
world under the guise of anti-
terrorism, security, and anti-drug laws. 
The panel put it all into perspective. 

 
The Task Force also presented a 

workshop on Veterans’ Rights with 
the Disability Rights Committee, bring-
ing together speakers from the major 
organizations involved in this issue. It 
was a first for the MLTF on this issues 
in years. As thousands of vets return 
from the wars in Afghanistan and Iraq, 
local communities will be bombarded 
with those suffering from PTSD, un-
able to work, to find jobs, medical care 
or homes.  

 
Finally, it is time to dig in, to en-

trench ourselves. Our struggles must 
continue to align with the people 
around the globe, to encourage a solid 
working class understanding among 
those who labor to keep the country 
operating, and to protect ourselves 
and our allies. From the Convention 
attendees who participated during the 
1960s to the NextGen and TUPOCC 
members, the ball remains in our 
court. 

BY LUKE HIKEN 

In June, 2006, First Lt. Ehren Wa-
tada refused an order to deploy to 
Iraq on the grounds that the war was 
illegal, and he would not participate in 
it.  The military’s response was fore-
seeable and immediate: He was 
charged with a series of violations of 
articles 87 and 133 of the Uniform 
Code of Military Justice, and ordered 
to stand trial.  Specifically he was 
charged with Missing Movement 
(refusing to board the airplane for 
Iraq) and Conduct Unbecoming an 
Officer (making statements about the 
illegality of the war.)  It was Lt. Wa-
tada’s intention to argue to a military 
jury that he believed he was acting 
legally in refusing to fight in Iraq, and 
in speaking out about the war crimes 
being committed there. 

 
In early February, 2007, Lt. Watada 

went to trial before a general court-
martial, convened at Ft. Lewis, Wash-
ington. He was represented by Eric 
Seitz, a long-time member of the 
NLG’s Military Law Task Force.  Prior 
to trial, Lt. Watada had entered into a 
stipulation, acknowledging that he had 
refused to board the airplane, and ex-
plaining his reasons for doing so.  The 
stipulation of facts formed the basis 
for a pretrial agreement, entered into 
with the consent and knowledge of 
the prosecutor (identified as “trial 
counsel” in a military tribunal), the 
defense, and the military judge, Lt. 
Col. John Head. 

 
The terms of the pre-trial agree-

ment required compliance with the 
stipulation, and established a maximum 
punishment that Lt. Watada would 
receive, if convicted of all charges.  In 
military courts, a defendant can enter 

into a pretrial agreement, and then 
have the opportunity to argue for a 
more lenient sentence from the mili-
tary jury (identified as “members” of a 
court-martial.)  The jury is not in-
formed as to the specific sentences set 
forth in the agreement.  If the jury 
returns a lesser sentence than that 
provided for in the pretrial agreement, 
the defendant gets the benefit of the 
lighter sentence. 

 
Judge Barred Military Law 
Expert  

Judge Head, of the military court, 
had ruled that Lt. Watada would not 
be permitted to put on testimony of 
any international law experts, or any 
other witnesses who would testify 
concerning the illegality of the war.  
This was a ruling that the defense indi-
cated it would challenge on appeal.  
Thus, the only person left to testify on 
Lt. Watada’s behalf was the defendant, 
himself.  He sought to explain why he 
behaved as he did, regardless of 
whether or not he could prove the 
ultimate fact regarding whether the 
war was actually illegal. 

 
After the prosecution rested its 

case in chief against Lt. Watada, and 
prior to the defendant taking the wit-
ness stand to testify on his own behalf, 
Mr. Seitz submitted a proposed in-
struction to the court, explaining to 
the jury the implications of a “mistake 
of fact.”  When Judge Head asked for 
an explanation as to the relevance of 
the instruction, Mr. Seitz responded: 

 
“It goes to the intent element; 

purely to the intent element. With 
respect to the missing movement 
charge, it has always been Lieutenant 
Watada’s position that he intended 

Principled Stand Against International Lawlessness  

Lt. Watada Wins Preliminary Injunction 

in Federal District Court 
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not merely to miss movement, but to avoid participating in 
a war that he considered to be illegal, and that the orders 
to compel him to go to Iraq, in essence, were compelling 
him to put himself in a position where he would be sup-
porting and engaging in war crimes.” 

 
Military Court Sought to Avoid Testimony on 
Illegality of Iraq War 

When the judge realized that Missing Movement was a 
specific intent crime, and that he could not prevent Lt. Wa-
tada from putting on his proffered evidence, the trial came 
to a stand still.  For hours, the court looked for a way to 
avoid having a hearing in which Lt. Watada could express 
his views about the legality of the war.  Finally, after hours 
of research and argument, the prosecution agreed to suc-
cumb to the judge’s virtual demand that the prosecution 
seek an order setting aside the pretrial agreement and de-
claring a mistrial.  The defense not only opposed the re-
quest for mistrial, but insisted that the case go forward, as 
previously agreed upon by all parties and the court, itself; 
and pointed out to the court that jeopardy had attached, 
and the case could not be retried, if dismissed at that point. 

 
The military judge declared a mistrial, nonetheless, and 

set the case for a new court-martial to be commenced in 
several months.  At that point, Lt. Watada selected new 

counsel to represent him: Kenneth Kagan and Jim Lobsenz 
of Seattle, Washington.  After seeking an order to stay the 
second trial in all possible military courts (including the 
Army Court of Criminal Appeals, and the Court of Appeals 
for the Armed Forces) new counsel sought a temporary, 
preliminary and permanent injunction in the Federal District 
Court for the Western District of Washington at Tacoma, 
enjoining the Army from pursuing a second trial.   

 
District Court Issues Textbook Lesson on 
Double Jeopardy 

The petition for writ of habeas corpus filed in that court 
has resulted in one of the most thorough and articulate 
rulings regarding the law of double jeopardy to come out of 
any court in many years. The preliminary injunction, issued 
by Judge Benjamin H. Settle (a Bush appointee) contains a 
31-page discussion of the facts and law leading up to the 
granting of the petition that provides a model for skilful and 
thorough litigation in this area of law.   

The opinion sets forth in detail the manner in which Mr. 
Seitz ran circles around both the trial judge and the military 
prosecutor.  The briefing and arguments by attorneys Kagan 
and Lobsenz were unassailable. And the order, itself, is a 
textbook lesson of the law regarding double jeopardy. Wa-
tada v. Head, No. C07-5549 BHS (W.D. Wash.) (order issu-

CASUALTY MEMO ON 
MLTF WEBSITE 

 
The Military Law Task Force is 

pleased to announce the distribution 
of its "CASUALTY CHECKLIST 
MEMO." 

 
The "Casualty Checklist Memo" is 

written for the families and friends of 
the loved ones who have died during 
the wars in Iraq and Afghanistan. The 
Associated Press story on December 
31, 2007, "Deadliest Year for U.S. 
Troops," by Bradley Brooks, states 
that "The 899 deaths in 2007 sur-
passed the previously highest death 
toll in 2004, when 850 U.S. soldiers 
were killed." The numbers of those 

who die continues to climb in two 
wars that our elected officials refuse 
to end. 

 
This memo is to help the survivors 

get through the difficult times after 
the military makes the death known 
to them. We fear that the reality of 
being notified of the death of a loved 
one and the necessary follow-up 
steps are too difficult for most of the 
media to recount; it is easier to cover 
other stories. 

 
The Memo can be found on the 

MLTF website - www.nlgmltf.org - in 
the "Digests, Memos, Outlines" sec-
tion. 

 

REPRESENTING  
CONSCIENTIOUS  
OBJECTORS 

 
The MLTF conducted a CLE semi-

nar on representing CO's at the NLG 
convention.  The written materials 
for this seminar are available on CD 
from the Task Force. 

 
The Task Force hopes to conduct 

additional seminars throughout 2008 
on this topic.    Expert litigators are 
available to do the trainings and semi-
nar participants so far have been im-
pressed by the amount of knowledge 
they have gained. If you are interested 
in hosting a seminar, please contact 
the Task Force.  

ANNOUNCEMENTS  

- continued on next page 
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During a week when unjustified 
killings in Iraq of innocent civilians by 
hired mercenaries led headlines, Cor-
nell Law students organized a panel 
about the legal issues surrounding the 
U.S. government’s use of private mili-
tary companies in Iraq, Afghanistan 
and New Orleans. The keynote event 
of “Military Contractor Awareness 
Week,” organized by the Cornell 
chapter of the National Lawyers Guild 
(NLG) and attended by more than 90 
people, was a panel discussion on 
“Killers for Hire: An Investigation of 
Mercenary Armies” on November 24, 
2007. 

“Democracy and human rights do 
not gel with private armies available 
to the highest bidder," said Michael 
Siegel, ‘09, president of the Cornell 
chapter of NLG. “Private military 
companies allow governments to 
wage war without the accountability 
inherent in operating a professional 
army.” 

Event speakers included Cornell’s 
Vice Provost for International Rela-
tions, David Wippman, and faculty 
members Matthew Evangelista and 
Judith Reppy. Montse Ferrer '09 and 
James Louis Saeli '10, a veteran of the 
US war in Afghanistan, were the stu-

dent speakers. The event was also 
sponsored by Cornell Advocates for 
Human Rights, the Military Law Task 
Force of the National Lawyers Guild, 
the Bully Pulpit  (a left-wing student 
newsletter), the Watermargin Coop-
erative (a Cornell housing cooperative 
best-known as the first interracial stu-
dent housing in the United States), 
Cornell Law School’s Student Asso-
ciation, and Cornell’s Graduate and 
Professional Student Assembly Fi-
nance Commission. 

As part of the awareness week, 
Christian Williams, Vice-President of 
Cornell NLG, called for an interna-
tional investigation of the growing 
role of private soldiers in war and 
peacetime settings.  

“Blackwater, DynCorp, and Triple-
Canopy provide over 30,000 gun-
toting soldiers in Iraq,” Williams 
stated. “The mercenary movement 
began in the modern era with excess 
South African apartheid-era troops 
fighting against rebels in Angola. 

“Now we have former Delta Force 
troops patrolling the streets of New 
Orleans after Katrina,” Williams con-
tinued. “Yet, these fighters are not 
governed by military law, are paid six 
and seven times what professional 

soldiers are paid, and operate outside 
Congressional oversight. How do 
these developments serve the inter-
ests of democracy?” 

Katie Kokkelenberger, a leader of 
Cornell Advocates for Human Rights, 
a co-sponsor of Military Contractor 
Awareness week, raised some legal 
issues. “The international community 
has long agreed that wartime conduct 
should be regulated through rules,” 
the second-year law student stated. 
“The U.S. government’s rapidly in-
creasing use of private military con-
tractors is particularly problematic, as 
these companies are not being held 
liable for their criminal conduct under 
domestic, international or military 
law. 

“The State Department’s recent 
grant of immunity to Blackwater is 
just one more example of the Bush 
administration’s blatant disregard for 
international legal standards,” she 
added. 

 
This article is excerpted from news 

releases prepared by the student NLG 
chapter at Cornell University Law School. 
Thanks to the Cornell NLG and NLG 
student organizer Michel Martinez, the 
MLTF now has cites for useful resources 
for others sponsoring events on the role 
of mercenaries. For further information, 
contact Michael Siegel at michael-
jwsiegel@gmail.com, or Kathy Gilberd at 
kathleengilberd@aol.com. 

‘Killers for Hire’ 

Cornell Students Spotlight Accountability 

Flaws of Mercenary Movement  

ing preliminary injunction over court martial proceeding 
pending outcome of habeas corpus petition), http://
www.nlgmltf.org/pdfs/Judge%20Settle's%2011-8-07%
20ruling.pdf.11 

The military has vowed to appeal the decision, but noth-
ing can be done to undermine Judge Settle’s factual and 
legal conclusions.  They are simply too strong to be denied.  
While our current U.S. Supreme Court is capable of stun-
ningly transparent, result-oriented decision-making, it 
would bring such discredit upon itself by trying to avoid the 
positions reached by Judge Settle that it will undoubtedly 
duck this one, if possible. 

While the final ruling in the case is not yet written, Lt. 
Watada has temporarily won a decisive and well-deserved 
victory in his principled stand against an illegal war.  It 
would be remarkable if his example could inspire others to 
take a similar stand against international lawlessness. 

 
Luke Hiken is a member of the MLTF and a supervising attorney 
at the California Appellate Project in San Francisco.  
 

1. Or go to http://www.nlgmltf.org, click Current News & Informa-
tion, then 1st Lt. Ehren Watada, then 11-8-07 Preliminary Injunc-
tion (pdf download).  



Military Law Task Force 
318 Ortega St. 
San Francisco, CA 94122 

About the Military Law Task Force 
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lawyers” interested in draft, military and veterans issues. The 

Task Force publishes On Watch  as well as a range of legal 

memoranda and other educational material; maintains a 
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members, others in the legal community and the public; spon-

sors seminars and workshops on military law; and provides 

support for members on individual cases and projects.  

The MLTF  defends the rights of servicemembers in the 

United States and overseas. It supports dissent, anti-war ef-

forts and resistance within the military, offering legal and  

political assistance to those who challenge oppressive mili-

tary policies. Like its parent organization, the NLG, it is com-

mitted to the precept that human rights are more valuable 

than property rights.  
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ers interested in military, draft or veterans law. To join, or 

for more information, please contact the Task Force at: 
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