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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

MARY HANNA, M D.,
Captain, U S. Arny Reserve,

Petitioner,

V. Civ. Action #06-11434-NG
SECRETARY OF THE U. S.
ARNY, and COMMVANDER
94 Regi onal Readi ness
Conmand, Fort Devens,
Massachusetts,

Respondent s.
GERTNER, D.J.
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VEMORANDUM AND ORDER RE: PETI TI ON FOR HABEAS CORPUS
Cct ober 6, 2006

Captain Mary Hanna (“Hanna”) brings this petition for wit
of habeas corpus against the Secretary of the United States Arny

(“the Secretary,” “Arny” or “Respondents”), asking this Court to
overturn the Arny’ s denial of her application to be discharged as
a conscientious objector. The case was brought on an energency
basis to prevent her inmmediate posting to Ft. Bliss, Texas. |
entered a Tenporary Restraining Order, enjoining the Arnmy from
requiring Hanna to report for duty, and then extended the Order
for ten days. | consolidated the notion for a prelimnary

injunction with a notion for summary judgnment and hel d that

heari ng on Cctober 5, 2006.°

' VWile there is no fornmal notion for summary judgnment on the record
brought by either party, at a hearing on Hanna's prelimnary injunction
noti on, held Septenber 25, 2006, | proposed that the prelimnary injunction
hearing be consolidated with a summary judgnment hearing, and that both the
hearing and the briefing schedul e be expedited. See Order dated 9/25/2006.
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On Cctober 4, 2006, the Secretary noved for an order
rejecting Hanna’'s petition for habeas corpus relief (docunent
#20). That notion is DEN ED

Hanna, an Arny anaesthesiologist, filed for discharge as a
1-0 conscientious objector claimng that she “objects to
participation of any kind in war in any form”2 Wile she had
joined the Arny in 1997 and represented that she was willing to
serve at the tine, in Decenber 2005, she submitted her
application for conscientious objector (“CO) status. Arny
regul ations permt a soldier to apply at any tinme, in effect
recogni zing that an applicant’s views about service may well
change. Moreover, while the Arnmy paid for the cost of Hanna's
medi cal education in exchange for her service, Hanna made it
cl ear that she would repay that amount with interest. See A R
at 34.

In order to qualify for conscientious objector status, Hanna
bears the burden of proving that she is “conscientiously opposed
to war in any form” that this opposition is “based upon
religious training and belief,” and that “this objection is

sincere.” Hager v. Secretary of the Air Force, 938 F.2d 1449,

1454 (1°* Cir. 1991). The Arny then reviews the application in a

2 Arny Regul ation 600-43, dossary, Section Il. The Arny al so provides
for 1-A-0 conscientious objector status for those individuals who wish to
remain in the Arnmy in nonconbatant positions. (This opinion uses Arny
Regul ation 600-43 as it was presented to us by the Arny [docunent # 20-2]. |
have just determ ned that a new version was rel eased in August, which, while
it does not change the substance, does change sonme of the nunbering.)

-2
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process spelled out inits regulations, culmnating in a fina
deci sion of the Departnment of the Arny Conscientious bjector
Revi ew Board (“DACORB’) based on the adm nistrative record
created in the review process. See Arny Regul ati on 600-43.

| amobliged to review the final decision to determ ne
whether there is a “basis in fact” for the Arnmy’s decision as
that standard has been articul ated by a nunber of First Circuit

decisions. See Lobis v. Secretary of the United States Air

Force, 519 F. 2d 304, 306 (1%t Cir. 1975)(“the applicable

standard for review ng in-service conscientious objector clains

is. . . ‘basis in fact’”), Hager, 938 F. 2d at 1454 (*al though

this standard of reviewis a narrow one, it is not toothless”).
The Arny filed a certified copy of the adm nistrative record

on which the Arny’s final decision had been based.® | have

reviewed that record to determ ne whether there is a “basis in

fact” for the Army’s decision. | conclude that there is not.

The I nvestigating Oficer conducted an inpressively thorough

i nvestigation, and concluded in the strongest of terns that Hanna

is sincere in her beliefs. The chapl ain's conclusions -- on the

supposed pro-mlitary doctrine of the Coptic Othodox Church, on

the rel ati onship between abortion and consci enti ous objector

S Plaintiff disputes portions of the record as omitting critical
materials — tapes of the hearing, emails that had been sent to the Arny
Chapl ain who intervi ewed Hanna, Col onel Wsner (“Wsner”), and to the
psychiatrist who interviewed Hanna, Mjor Dessain. Since this is a summary
j udgrment proceeding, | cannot supplenent the adnministrative record based on an
argunent in plaintiff's counsel’s brief, not enbodied in an affidavit, or
ot herwi se adm ssible in this proceeding.
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(“CO) status, on Hanna's lifestyle -- range fromirrelevant to
i nperm ssible to unsubstanti ated. Moreover, by the tinme the
application reached the DACORB, the evidence in the record was
overwhel m ngly clear that the "underpinnings"” for the chaplain’s
concl usions "evaporated." See Hager, 938 F.2d at 1462. Since,
the DACORB relied on the chaplain to a considerabl e degree, and
since there was no other "basis in fact" for its conclusions in
the adm nistrative record, | find that the Arnys inproperly
deni ed Hanna's application for CO status.

l. BACKGROUND

Captain Hanna is a doctor with training in anaesthesiol ogy
fromBeth Israel Hospital. [In 1997, as an undergraduate at UCLA,
she joined the Arny and received an Arny-funded scholarship to
attend nmedi cal school. |In return, she agreed to serve on active
duty in the Arny for four years, followed by another four years
in the Arny Reserves. Captain Hanna finished nedical school and
was granted a four-year delay of her active duty date so that she
coul d conplete a residency in anaesthesiology. On QOctober 20,
2005, Captain Hanna received a letter informng her that upon
conpl eti on of her residency, she would be required to report for

active duty in August 2006.
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A. Captai n Hanna' s Application

I n Decenber 2005, Captain Hanna subm tted her application
for discharge as a conscientious objector. |In that application,
Capt ai n Hanna st at ed:

Chri st teaches unconditional |ove for both
friend and enenmy. He holds Christians to a
new di vi ne standard, and encourages themto
strive for this integrity, whol eness; he
basically instructs themto enulate their

Maker. . . . | believe that | amincapabl e
of attaining these qualities if | participate
inwar and killing. . . . | believe that it

is ny responsibility as a Christian to al ways
strive to make this community a reality, in
whi ch peopl e are bound by |ove, unity, and
peace. | believe that | betray these nora
and religious principles by participating in
war in any way.

A R at 77.

Capt ai n Hanna expl ai ned that her conscientious objector
bel i efs “becane inconpatible wwth mlitary service in October
2005.” A R at 80. Hanna was raised as an active nmenber of the
Coptic Orthodox Church (“COC’). Wile she questioned her faith
during college, the turning point for her was in 2003, when her
father died. She wote in her CO application:

The nourni ng period surrounding [y father’s]
funeral and the ensuing 40 days brought together
our entire famly from Egypt, Canada, Australia,
New York, and New Jersey, as well as |oved ones
fromall over the globe. This sense of comunity,
of one consciousness, united in prayer, rekindled
ny faith. . . . | had lived both wthout God and
with him and | liked nyself imensely nore when
striving to ermulate his nature, his nercy, his

| ove, his generosity, his forgiveness.”
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A R at 79.

In addition to rekindling her faith, her father’s death
allowed her to finally feel free to “consider the contradiction
in her religious beliefs and the Army mssion.” A R at 6. See
also AR at 10. Hanna's father had served in the Egyptian
mlitary and was very proud of Hanna’s decision to join the arned
services. Hanna explained that her father called her “Captain”
until his death, and would have been devastated to know that she
had filed a CO application. See A R at 33-34.

Captain Hanna first westled with what her faith neant in
her medi cal practice when she decided she could not participate
in abortion procedures. Then, over the next few nonths, she
began to cone to terns with what her beliefs neant for her
relationship to war. “I realized then the full inplication of
the path I had chosen years earlier and the inconpatibility of
war and violence with Christ’s teachings. | knew that to live
the rest of ny life wwth integrity in harnony with God’ s nature
of | ove and conpassion, | could not participate in mlitary

service.” A R at 79.¢

4 As part of this process, she watched several docunentaries and

attended a large protest against war in D.C. in Septenber 2005. “[QGrow ngly
[I] began to view all war froma Christian perspective. . . . | realized that
I was no |longer able to play a role in propagating violence.” AR at 79

Then, in Cctober of that year, her beliefs becane fixed. She saw a man on
tel evision discussing the Beatitudes. At that noment, she expl ains, sonething
clicked.

-6-
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B. Application Processing

Capt ai n Hanna’s CO application was processed according to
Armmy regul ations. She was interviewed by an Arny chaplain, and
then by a psychiatrist, each of whom prepared reports that are
part of the record. An Investigating Oficer (“10) held a
heari ng on her case, during which Captain Hanna and several other
W tnesses testified. The IO reviewed the record before him
whi ch included the chaplain’ s and psychiatrist’s reports, and
recomended that Captain Hanna's application be approved. The
| O s recormendati on was then sent up the chain of command, and
was approved at each step. On Septenber 15, 2006, the DACORB
deni ed Captain Hanna’'s application by a 2-1 vote. See AR at 3.

1. Chapl ai n

Chapl ain Wsner concluded that Captain Hanna was not sincere
in her beliefs. He did so on three bases: First he concl uded
that Hanna's faith, the Coptic Othodox Church (“COC’), endorses
mlitary service. Therefore, it is not supportive of her
consci enti ous objector clains. He based his conclusion on the
content of COC doctrine on tel ephone calls with two unnaned
priests. Second, he concluded that Captain Hanna was insincere
because she did not “renove herself froma hospital that destroys
defensel ess fetuses.” A R at 31. Finally, he trivialized the

changes in her lifestyle, noting that “[t]hese are lifestyle
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changes that one woul d expect from any individual engaged in the
hel pi ng professions.” A R at 32.

2. The Psychi atri st

Under the Arny regul ations, the purpose of the
psychiatrist’s evaluation is to determ ne whether the applicant
is nentally fit to participate in the CO process. The
psychiatrist is not supposed to make a recommendati on for
approval or disapproval of the application. Mjor Dessain, the
psychi atrist who interviewed Captain Hanna, went beyond these
instructions. Instead of sinply filling out the usual form
Maj or Dessain wote a report in which he concluded that Captain
Hanna was not sincere. See AR at 33-35.°

3. The Hearing Oficer

The Investigating Oficer, Mjor Coakley, conducted a
hearing in which he heard testinony fromfour wtnesses: Captain
Hanna, Major Dessain (the psychiatrist), Father Angel os Bi shara
of the COC, and Father Antonius Henein of the COC. My or Coakl ey
al so reviewed witten materials including Hanna's CO application,

Chapl ain Wsner’'s report, Mjor Dessain’s report, docunments from

5> Petitioner raised the issue of whether emnils sent to Major Dessain
before he interviewed Captai n Hanna prejudiced his evaluation. |In Hanna's
rebuttal statement, her attorney wote “[t]he psychiatrist who interviewed Dr.
Hanna, Major Eric Dessain, testified at the hearing that he received emils
fromArmy officials prior to his interview of Dr. Hanna.” A R at 16. Mjor
Coakl ey, the Investigating Oficer, did not nmention these enails in his
hearing report.

- 8-
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the Ofice of the Surgeon General, and letters submtted in
support of Hanna's application.

Maj or Coakl ey found Hanna “to be sincere and her beliefs to
be sincerely held.” A R at 21. He was “inpressed by [ her]
interaction with Father Bishara (in person) and Father Henein (by
tel ephone) at the hearing and was left with the inpression that
she was a truly devout nenber of the COC and sincerely held the
beliefs she professed in her CO application.” A R at 21.

Maj or Coakl ey di scounted Chaplain Wsner’s concl usi ons on
both COC doctrine and the rel evance of Hanna's stance on
abortion. Coakley credited the hearing testinony of Fathers
Bi shara and Henein, who explained that the church supports both
consci enti ous objectors and those who serve in the arned
services. “Two COC priests indicated . . . that there is no
uni form COC position on conscientious objection and that the
church is supportive of . . . COapplicants . . . . This
testinony was consistent wwth materials provided to the IO by
Captain Hanna . . . .” AR at 19.° Major Coakley also pointed
to Arny Regul ation 600-43, which states “affiliation with a
church group that does not teach conscientious objection does not

necessarily rul e out adherence to conscientious objection

6 “Father Bishara was asked if he agreed with a statenent in the
chaplain’s report that many of the COC saints were ‘warriors.’” Father Bishara
di sagreed with that statenent and indicated that the mlitary service by such
saints occurred prior to their religious phase. He also testified that there
are different attitudes toward mlitary service anbng COC adherents. It is an
i ndi vidual decision.” A R at 22.

-0-
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beliefs. . . . The personal convictions of each person wll
dom nate so |long as they derive fromthe persons’s noral
ethical, or religious beliefs.” A R at 19.

Wth respect to Chaplain Wsner’s comments on abortion,
Maj or Coakl ey concl uded “[t] he subject of Captain Hanna's
participation in abortions (while Captain Hanna works at a
medi cal facility that perforns abortions, she has asked not to be
assigned to elective abortions at her hospital and indicated
that, in the future, she would ask not to participate in a
nmedi cal | y necessary abortion of a viable child), according to ny
interpretation of AR 600-43, is not material to her application.”
A R at 19.

Maj or Coakl ey al so addressed the psychiatric report. Major
Dessain testified at the hearing that the assertion in his report
that Hanna's CO application “is not based on any religious
convictions” was incorrect. He testified that he nmeant that her
beliefs “were a product of her personal faith system” A R at
20. Mjor Coakley further noted that Major Dessain’s interview
of Hanna may have been negatively influenced by a nenorandum he
had received from Col onel Powers of the Ofice of the Surgeon
Gener al .

Col onel Powers commented di sparagingly in his nmenorandum on

Capt ai n Hanna’'s choice of |awer, and the fact that he had

-10-
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represented ot her CO applicants.’ Major Coakley found that an
adverse inference cannot be drawn “from a person securing | ega
counsel who is experienced in the subject matter of
representation. |In fact, a prudent person (particularly a highly
educat ed professional) would not retain an attorney and pay the
attorney’s fees fromher own pocket unless she were convinced
that such person had the requisite experience to undertake the
representation in an effective manner.” A R at 20.
Maj or Coakl ey concl uded,

This reference in the Surgeon General’s

application may have had the unintended

effect of pronpting MAJ Dessain to engage in

an unnecessarily invol ved discussion of the

i ssue with CPT Hanna during his psychiatric

eval uation of her. This exchange put CPT

Hanna on the defensive and, possibly,

i npacted the substance of the interview

Maj or Dessain referred to Captain Hanna as

tense, geared up, and guarded. | found her

to be open, cooperative, courteous, and
sincere during the hearing.

A R at 20.

4. The Chain of Conmmand

Maj or Coakley's report, along with all of the other
materials in the record, was forwarded through the appropriate
command channels. Captain Hanna s application was reconmended

for approval by every official.

” Maj or Coakley wote, “Hanna testified that she did not know these
other applicants. | credit this testimony.” A R at 20.

-11-
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First, Captain Duncan, a lawer in the office of the Conmand
Judge Advocate (|l egal counsel to the Commander, Human Resources
Command), wote a nenorandum reconmendi ng that Hanna’'s
application be approved, which was ratified by his superiors.

[ T]he 10O found that CPT Hanna holds a fixed
and sincere objection to participation of any
kind in war in any formor the bearing of
arnms because of her religious beliefs. In
support of this finding, the I1Orelies on CPT
Hanna' s assertions that she has a | ong and
devoted relationship with the Coptic O'thodox
Church (COC). This is reinforced by several
statenents frompriests wthin the COC who
support her clains. As an active nenber of
the COC, the 10 found CPT Hanna's beliefs
that assisting or participating in war in any
formis in opposition to her personal faith
and the Church’s doctrine that its nmenbers
shoul d emul ate the peaceful teachings of

Chri st.

A R at 9.
Then, Col onel Marsh, Commander of the Human Resources
Command, recommended that Hanna’s application be approved.

The docunentati on and evi dence Captain Hanna
provided in her application clearly
articulate her sincere opposition to
participation in war in any form based on her
religious, noral, and ethical beliefs.

Her |ifelong church invol venrent does not
appear to be a recent effort to avoid
mlitary service. . . . The strength and
intensity of her evolving convictions agai nst
war and viol ence, beginning with the death of
her father in May 2003 and beconing firm by
Oct ober 2005, are reflective of sincere
belief and are supported by cl ear and

convi nci ng evi dence.

A R at 7.

-12-
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Li kew se, Brigadier General Senonite recommended that the
Arnmy approve Hanna's request.® “My conclusion is based primarily
on the investigating officer’s credibility determ nation, CPT
Hanna s testinony, and the opinions of the |eaders of her church.
The solemity of her convictions is clear throughout the
i nvestigation and they do not appear to have been born of a
desire to avoid service.” A R at 4.

Lastly, Staff Judge Advocate (“SJA’) Linn recomrended t hat
the Arnmy approve Hanna's request to be discharged as a 1-0 CO.°
He based his recommendation on the 1O s findings. “The
i nvestigating officer conducted a thorough inquiry into her
convictions. Numerous w tnesses were called on her behalf. It
is his considered opinion, supported by | ower echel on commanders,
that: 1) she objects to war in any form 2) her objection is

based on religious beliefs that devel oped after she entered the

8 “The record of the case will then be forwarded through command
channel s, for recomendations as to the disposition of the case (based on fact
and not conjecture), to the GCMCA [CGeneral Court-Martial Convening Authority]

who will reviewthe case for adm nistrative correctness. The GCMCA review
will insure that all of the regulatory requirements have been expeditiously
and properly conpleted in the required nunber of copies. . . .” Arny

Regul ati on 600-43(2-6)(c).

® “After the adm nistrative review, the case record will be forwarded to
the SJA of the GCMCA. The SJA will review the case for sufficiency in |law and
fact. The SJA will insure that the applicant has been afforded the procedura
saf eguards of this regulation. The SJAwill nake a recommendation for
di sposition of this case supported by reasons. The use of only the term
‘legally sufficient’ does not fulfill this requirement. Coments by judge
advocates bel ow the GCMCA | evel are gratuitous but, if made, will be addressed
by hi gher headquarters when a conflicting recommendation is nade.” Arny
Regul ati on 600-43(2-6)(d).

-13-



Case 1:06-cv-11434-NG  Document 22  Filed 10/06/2006 Page 14 of 37

mlitary; and 3) she has denonstrated that her beliefs are
sincerely held.” A R at 6.
5. DACORB

The DACORB was conposed of three nenbers: a chaplain, a
Staff Judge Advocate (“SJA’), and the DACORB president. On
Sept enber 15, 2006, the board deni ed Captain Hanna s application
by a 2-1 vote.

In voting to approve her application, the SJA wote:
“Applicant has shown by a preponderance of the evidence that she
has a firm fixed, and sincere objection to participation in war
in any form considering all evidence in the packet.” A R at 3.

In voting agai nst her application, the DACORB chapl ain
wote: “The statenents by the priest that the COC does not teach
pacifism|leads nme to believe that there is nore to CPT Hannah’ s
position than nmerely religious conviction. Also, her timngis
too convenient with the conpletion of her schooling and her entry
on AD.” A R at 3.

Finally, the President of the DACORB wote, “Applicant has
shown that she is a devout Coptic Christian but has failed to
show t hat she sincerely neets the COcriteria. Her statenents
are | ogical but |ack passion and sincerity. They appear as
repetitious rather than personally held beliefs.” AR at 3.

Capt ai n Hanna argues that the DACORB s concl usion has no

basis in fact.

- 14-
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1. ANALYSI S

A. St andard of Revi ew

The standard of review in this case is whether there is a
“basis in fact” for the Arnmy’ s decision to deny conscienti ous

objector status. See Lobis v. Secretary of the United States Air

Force, 519 F.2d 304, 306 (1st Cir. 1975); Hager v. Secretary of

the Air Force, 938 F.2d 1449, 1454 (1st Cir. 1991).1° The

guestion, of course, is what “basis in fact” review neans. It is
not the kind of review one sees under the Adm nistrative
Procedure Act, 5 U S.C. § 706, which includes, for exanple, a
searching determ nation of whether agency action is supported by
“substantial evidence.” Nor is it the kind of review that

aut horizes the court to make its own “credibility determ nations

froma cold record.” Goldstein v. Mddendorf, 535 F.2d 1339,

1341 (1st Cr. 1976). As Chief Judge Breyer noted in his
concurrence in Hager, “mlitary authorities, not the courts, are

to make determ nations of credibility. Hager, 938 F.2d at 1462.

10 As noted above, Hanna bears the burden of proving, by clear and
convi nci ng evi dence, that she is “conscientiously opposed to war in any form”
that her opposition was “based upon religious training and belief,” and that
this objection is sincere.” Hager, 938 F. 2d at 1454.

We note that the SJA on the DACORB described the standard for CO status
as a fair preponderance, which was an error. The natter was not addressed in
the papers. | have no way of knowi ng whether it was an error of law or just a
typographical error. Al that is before ne is whether the Secretary's deni al
had a basis in fact, which | concluded it did not. Mreover, under Judge
Breyer's analysis, at the very least on this record it is clear that Hanna has
nmade out a prinma facie case of the exenption and that dism ssal of the claim
was solely on the basis of "suspicion and specul ation."

-15-
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At the sane tinme, the First Crcuit both in the | anguage it
used to describe the review standard and in its actual
application made it clear that “basis in fact” was not a
“toothl ess” standard, Hager, 938 F.2d at 1454, that concl usions
based upon nothing nore than “a nmere suspicion,” Goldstein, 535
F.2d 1339, 1344 (1st Cr. 1976), will not be sustai ned.

A basis in fact will not find support in nmere
di sbelief or surmse as to the applicant’s
notivation. Rather, the governnent nust show
sonme hard, reliable, provable facts which
woul d provide a basis for disbelieving the
applicant’s sincerity, or it nust show

sonmet hing concrete in the record which
substantially blurs the picture painted by

t he applicant.

Hager, 938 F.2d at 1454 (quoting Smth v. Laird, 486 F.2d 307,

310 (10th Gir. 1973).

O, as Judge Breyer noted, quoting D ckinson v. United

States, “when the uncontroverted evidence supporting” the

consci entious objector’s claimputs the applicant “prinma facie

within the . . . exenption, dismssal of the claimsolely on the
basi s of suspicion and speculation,” is not proper. Hager, 938

F.2d at 1462 (citing Dickinson v. United States, 346 U S. 389,

396-97 (1953)).

It is instructive then to review how the Court approached
its role in Hager for parallels to the case at bar: Hager was a
physi ci an who applied for conscientious objector status after he

had finished his nmedi cal education, and before he was called to

-16-
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active duty. As in this case, the Chaplain concluded that
Hager’ s opposition to war was not based upon “religious
conviction or upon noral or ethical beliefs which have been

devel oped systematically or concretely.” Hager, 938 F.2d at

1453. Unli ke Hanna, the chaplain’s position was sustai ned by the
i nvestigating officer who i ndependently rejected Hager’s cl aim
The Secretary then, after review ng the record, concl uded that

t he applicant had not established that his beliefs were sincere
and deeply held. He had no “coherent belief system which coul d
be described as firm fixed and deeply held,” nor were his
beliefs “the primary controlling force in [his] life.” Hager, 938
F. 2d 1454.

The First Circuit, with then-Chief Judge Breyer concurring,
reversed the Secretary’s decision. It noted that the Secretary’s
conclusions were “boilerplate,” just a recitation of the
statutory criteria. The Court held that it should | ook behi nd
those conclusions if the basis for them were reasonably
di scoverable fromthe record, nanely fromthe opinions and
recommendations of the Secretary’ s subordinates. Hager, 938 F.2d
at 1455.

The Court rejected the chaplain’s views to the extent that
they were based on the timng of Hager’s application. The tim ng
of Hager’s views, after nedical school, and before active

service, the Court held, was not dispositive: “It is universally

-17-
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the law . . .that late crystallization of conscientious objector
convictions is not a sufficient basis in fact to reject the

claim” Hager, 938 F.2d at 1455 (citing Lobis, 519 F.2d at 304).

Al t hough accorded sone wei ght, tim ng cannot al one be the basis
for denying conscientious objector status. Hager, 938 F.2d at
1456.

The Court also rejected the chaplain’ s critique of how
Hager’s views had crystallized. The Chaplain discounted Hager’s
position that his beliefs crystallized specifically when he
visited a mlitary hospital and realized that its purpose was to
return soldiers to battle. The Court concluded that the
Chapl ain’s perception of this event was hardly an objective basis
on which to determne that Hager’s beliefs were not sincere.

Finally, the Court rejected the Chaplain’s views of how
Hager’s lifestyle had changed. As a general matter, the Court
m nim zed the significance of lifestyle changes with physicians.
Hager, 938 F.2d at 1457. A nedical career is already oriented to
public service; dramatic |ifestyle changes shoul d not be expected
in this context. In any event, the Court found that the chaplain
had i nappropriately discounted the changes that had taken pl ace,
namely Hager’s practice of neditation and contenpl ati on, because
the chaplain was unfamliar with Eastern religious tradition
Finally, the Court noted that the chaplain m sstated the

evi dence. Hager, 938 F.2d at 1458. The chaplain stated that
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Hager nmentioned only wal king away froma rewarding mlitary
career opportunity as evidence of the depth of his beliefs, when
in fact Hager al so nentioned his anxiety over abandoning his
famly tradition of mlitary service, and, as here, his
willingness to reinburse the mlitary for the noney spent on his
educati on.

The Court also rejected the Investigating Oficer’s report.
The 10 did not question Hager’s sincerity, only the depth of
conviction. The Court found that there is no “depth of
conviction” test. Even a belief, “shallow in a theol ogi ca
context” can qualify. Indeed, neasuring “depth” is an
i nperm ssi bl e “subjective ook into his heart and soul.” Hager,
938 F.2d at 1459. The Court exam ned the answers which the
i nvestigating officer had found to be “troubling,” concluding the
| Os position cane “perilously close to a subjective judgnent by
an investigating officer of what Dr. Hager’s belief system
requires . . . " based on the assunption that his own views were
the correct ones. Hager, 938 F.2d at 1460.

The Court used the sane approach, wth the sane result, in
Lobis -- on facts strikingly simlar to the case at bar. Lobis
was an Air Force Reserve physician who applied for conscientious
obj ector di scharge shortly before active duty. As in Hager, the
Court concluded that the timng, while apparently suspicious, was

not dispositive. Sonething nore tangi ble was necessary which it
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did not find. Indeed, in Lobis as in Hanna, the record was even
stronger for the petitioner than the Hager record; the
i nvestigating officer had found in Lobis’ favor.

In short, what is significant about the court’s approach in
these cases is that it | ooked bel ow summary concl usions to the
actual evidence on which those conclusions were based to find
whet her there were “hard, reliable, provable facts.” Hager, 938
F.2d at 1454. *“Basis in fact” did not nmean that the court’s role
was not hing nore than finding soneone, sonewhere, in the record
who agreed with the Secretary’ s conclusions, as the Arny
suggests. Hager, 938 F.2d at 1459. Rather, the court would | ook
to the foll ow ng: whether sone of the reasons given by the Arny,
li1ke timng, were given undue wei ght; whether the evidence was
m sstated or overl ooked; whether the exam ners did no nore than
substitute their own subjective beliefs for an objective basis.

B. Application to Hanna

The DACORB rejected Hanna’'s application by a 2-1 vote after
a review of the entire adm nistrative record, which, but for the
chaplain’s and psychiatrist’s reports, had been overwhel mngly
favorabl e. As such, the starting point for this analysis is the
reasons given by the two Board Menbers who voted agai nst Hanna.
However, because the Arny naintains that “basis in fact” review

means that it can cite to any fact in the record to support its
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deni al of CO status, whether or not nentioned by the DACORB, |
wi Il address these facts as well.

The chapl ain on the DACORB rejected Hanna’s petition noting,
first, that “[t]he statenments by the priest that the COC (Coptic
Ort hodox Church) does not teach pacifismleads ne to believe
there is nore to Cpt. Hannah’s [sic] position than nerely
religious conviction.” Second, the chapl ain noted that
“[Hanna’s] timng is too convenient with the conpletion of her
schooling and her entry on AD.” A R at 3. The President of
DACORB, who had never net Hanna personally, concluded that the
“[a] ppli cant has shown that she is a devout Coptic Christian but
has failed to show that she sincerely neets the COcriteria. Her

statenents are |ogical but |ack passion and sincerity. They

appear as repetitious rather than personally held beliefs.” AR
at 3.
1. Tim ng

The chapl ain of DACORB, and to a degree, the President, on
t he DACORB, base their decision to a considerable extent on the
timng of Hanna's application.' As noted above, the timng of a
CO application does not constitute a basis in fact for denying

the application. Hager, 938 F.2d at 1455 (citing Lobis, 519 F. 2d

at 304); see also Shaffer v. Schlesinger, 531 F.2d 124, 130 (3d

11 The governnent so conceded: “ln sumuary, the DACORB' s decision is
supported in the record by late crystallization of Cpt. Hanna's asserted CO
belief.” Respondent’s Mtion for Order Denying Petition for Habeas Corpus

(“Resp. Mot.”) at 19.
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Cr. 1976) (“cases are legion which hold that the timng of an
application for conscientious objector status is not a sufficient
basis in fact to support a finding of insincerity”). In Lobis,
the First Grcuit reasoned, “it is clear that a sincere
conscientious objector is entitled to release fromhis service
obl i gati ons whether his views crystalize late or early. . . . |If
deci sive weight could be given to timng, there would be nothing
to prevent the services fromindul ging an absol ute presunption
against late crystalizers.” Lobis, 519 F.2d 307.
The Arny enphasi zes that when Hanna applied for CO status,
she “had al ready reaped the benefits of her service connection.”
Resp. Mot. at 9. Significantly, this is true of the petitioners
in both Lobis and Hager. And, as the First Crcuit recognized in
Lobis, this position proves too nuch.
Sonet hi ng nore tangi ble than suspicion is
needed to support a finding of insincerity.
O herwise it would be but a short step to
denying CO status to all Berry Plan
enrol |l ees, sincere or insincere. So |long as
we accept the possibility that conscientious
scruples may flower at any tinme, and that
once arising they take precedence even over
contractual commtnents, it is not easy to
justify giving dispositive weight either to
guestionable timng or to such factors as a
prior Berry Plan comm tnent.”

Lobis, 519 F.2d at 307.

Hanna, |ike the petitioners in Lobis and Hager, “provided a

pl ausi bl e expl anati on of how [ her] conscientious objections cane

to crystalize.” Lobis, 519 F.2d at 307. The death of her
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father, six years after she enrolled in the Arny, was a turning
point in her life. He had been a mlitary officer; while he was
alive she could not envision challenging the choice she had nmade
to enter mlitary service. At his death, she began the journey
toward conscientious objection, culmnating two years later. As
she noted: “It took sonme tine for ne to nmake the connection
between this newy rekindled faith and its inconpatibility with
certain aspects of ny life.” A R at 79.

The Arny argues that because Captain Hanna was not drafted,
it is entitled to give nore weight to the timng of her CO
application. This position is not supported by the cases. It is
settled First Circuit law that the “applicable standard for
review ng in-service conscientious objector clainms is the sane as
that applied to the review of simlar decisions by the Selective
Service System. . . .” Lobis, 519 F.2d at 306. Moreover, that
court held that the “yardstick applicable to” reservi st
physicians “is the sane as that applicable to other servicenen.”
Lobis, 519 F.2d at 307.

The Arny further argues that “[s]ince Captain Hanna's
religious beliefs predated her entry into the service, she is not
entitled to prevail on CO status on the basis that they
crystalized in Cctober, 2005.” Resp. Mdt. at 9-10. 1In effect,
the governnent is arguing that if her religious beliefs did not

i ncl ude consci entious objector beliefs at her entry into the
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service, she cannot claimthat her beliefs evolved fromthat
source later. Essentially, this is another way of casting
aspersions at the timng of her beliefs, and giving that timng a
significance belied in Hager and Lobis. Al ternatively, the
governnment i s suggesting sone kind of waiver argunent -— if you
voluntarily assunmed mlitary obligations at one point you cannot
take a different position later.? As the court noted in Hager
“[i1]t is long since settled that voluntary assunption of mlitary
obligations does not provide a basis in fact for a finding of

insincerity.” Hager, 938 F.2d at 1456 (quoting Shaffer, 531 F.2d

at 129).

O, this argunment is yet another version of the argunent
made by Col onel Wsner, the chaplain who had intervi ewed Hanna
(not the individual who was part of the DACORB), that
consci enti ous objector status is sonmehow i nconsistent with Coptic
Ot hodox Church nmenbership.*® Since Hanna was a devout Coptic at
her entry into the service, and was not a consci entious objector,

so the argunment goes, she cannot now cl ai mthat conscientious

12 The Arny cites a 2006 District of D.C. case holding “A true
consci enti ous objector who hides his beliefs to obtain the benefits of
mlitary service is not allowed to then claim CO status when called to serve.”
Aguayo v. Harvey, 2006 U. S. Dist. Lexis 59490, *9 (D.D.C. 2006). But Aquyao
assumes a concl usi on not applicable here — that Hanna “hid” her beliefs to
get a nedical education paid for by the Army. There is no basis whatsoever
for that conclusion; indeed, the Arny does not suggest any such pretext.

3 The Arny points to the fact that at the tine she applied to the Arny,
Capt ai n Hanna was a Sunday School teacher and nmemnber of the UCLA Coptic
Society. “Thus, Captain Hanna avowed that she was not a conscientious
obj ector while she was a devoted church nmenber and participant, so that her
| ater conversion to conscientious objection cannot be expl ai ned by her
devotion to her church.” Resp. Mdt. at 10-11
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objector status flowed fromher religion thereafter. As

descri bed bel ow, Coptic Christianity is not inconsistent with CO
status; indeed, just the opposite. 1In any event, her beliefs
need not derive directly froman organi zed religion so |ong as
they are religious in sone way.

2. The Coptic Orthodox Church and Pacifism

The chapl ain on the DACORB pointed to “statenments by the
priest” that the Coptic Othodox Church does not teach pacifism
and seens to conclude fromthis that Hanna is not sincere. In
effect, he concluded that Hanna s beliefs cannot stem from her
Church when Church teaching is otherwise. See AR at 3.

First, the DACORB chapl ain apparently relies on the unnaned
priest that Col onel Wsner had tel ephoned before he intervi ewed
Hanna. Col onel Wsner reported: “l even spoke with a priest of
her congregation in preparation for the interview and | earned
that Coptic Orthodox Christians believe it is their
responsibility to serve in the mlitary when called upon by their
country.” AR at 30. Colonel Wsner took the words of this
priest, coupled apparently with his own research, to concl ude

that rather than opposing mlitary service, the Coptic Church

4 The Arny also points to Hanna's statenment in her CO application that
during coll ege she “questioned everything” and “turned to atheismfor several
nonths, followed by agnosticism” A R at 78. |In fact, Hanna's wavering when
she was in college, in alife the government concedes was otherw se devout and
observant, only buttresses the 10s finding that her religious trajectory
evol ved over tine. “That [her] views devel oped to the point of
crystallization around the tinme of [her] application is no bar to finding
sincerity.” Hager, 938 F.2d at 1456.
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“endorses mlitary service through the exanple of their Saints
and religious |leaders.” A R at 31. Wsner is not an expert in
the Coptic Orthodox Church. He does not base his concl usion on
his interview with Hanna.! He does not disclose his sources.

It is, in short, his personal, subjective view and, based on the
record, wong.

The 10 reached the opposite concl usion based on Hanna's CO
application, her testinony, the docunents concerning the beliefs
and traditions of the Eastern Othodox Church, which she
furni shed, the testinony of two Coptic Christian priests, and
letters fromtwo others. He concluded that there “is no uniform
COC position on conscientious objection and that the church is
supportive of both CO applicants and COC nenbers that serve in
the mlitary.” AR at 19.

In any case, even if Colonel Wsner’s conclusions were
substantiated by the record, they do not provide a basis for
di sbelieving the sincerity of Hanna's beliefs. “[A]Jffiliation
with a church group that does not teach conscientious objection
does not necessarily rule out adherence to conscientious
objection beliefs.” Arny Regul ation 600-43(1-7)(b). See also 32
CFR 8 75.5(c)(2)(iii)(c). Wiere an applicant is a nenber of a
church, religious organization or religious sect, and where her

cl ai m of conscientious objection is related to such nenbership

15 “The interviewing chaplain will subnmit a detailed report of the
interview to the conmmander.” Arny Regul ation 600-43(2-3)(a)(2).
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inquiry may be nmade as to their nenbership,
t he teaching of the church, religious
organi zation, or sect, as well as their
religious activity. However, the fact that
t hese persons nmay di sagree with, or not
subscribe to, some of the tenets of their
church does not necessarily discredit their
claim The personal convictions of each
person will dom nate so | ong as they derive
fromthe person’s noral, ethical, or
religious beliefs.”

Arnmy Regul ation 600-43(1-7)(b). See also 32 CF.R 8§
75.5(c)(2)(iii)(d).

As the Suprene Court held in day v. United States, the

mlitary “nmust be concerned with the registrant as an individual,
not with its own interpretation of the dogma of the religious

sect, if any, to which he may belong.” day v. United States,

403 U. S. 698, 700 (1971) (citing United States v. Seeger, 380

US 163 (1965), Gllette v. United States, 401 U S. 437 (1971)).

The Arny concedes that the Secretary may use facts in the record
to support its decision, only “as long as they are relevant.”
Resp. Mot. at 8.

The chapl ai n” s concl usi ons about Hanna's church, therefore,
even if they were correct, are not a basis in fact for
concl usi ons about Hanna's individual beliefs. Wile the chaplain

stopped at his conclusion that the COC was not a pacifist church,
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the 10 went on to exam ne Captain Hanna s personal religious
bel i efs,® as mandated by the regul ati ons and case | aw. %’

3. Lack of Change in Lifestyle

Wil e not mentioned in the DACORB report, the Arny al so
points to Chaplain Wsner’s conclusion that Hanna’s lifestyle
changes did not “in any way set her apart from any individual
engaged . . . in the helping professions.” Resp. Mt. at 13-14
(citing AR at 32). This assertion does not provide a basis in
fact. See Hager, 938 F.2d at 1457. The Arny concedes as nuch
(“It is true that major lifestyle changes are not necessary for
denonstrating sincere CO status.” Resp. Mt. at 14). As noted
above, the First Circuit has concluded tinme and again, that
particularly with respect to physicians, lifestyle changes are
not to be expected because a physician’s career is already geared
toward healing and public service. See Hager, 938 F.2d at 1457
(lack of lifestyle change in physician cases “seens of m nor
significance at best”); Goldstein, 535 F.2d at 1343 n.6 (sane);
Lobis, 519 F.2d at 307 n.2 (sane).

The chaplain’s coments only reinforce that view, noting
that Hanna's lifestyle is consistent with those “in the hel ping

profession.” Specifically, the chaplain notes that she seeks

16 Col onel Wsner’s position harkens back to an earlier time when CO
status was reserved only for those whose church required it, |ike Quakers
Modern case |aw plainly recognizes that CO beliefs can evolve, and derive from
a given religious tradition, even if the religion does not nandate pacifism

17 See Section |.B.3., supra.
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reconciliation with others, tithes her incone,!® and plans to
devote her nedical career to working with the poor. The question
to this Court is whether those practice are inconpatible with
Hanna' s cl ai nrs about her CO beliefs. See Hager, 938 F.2d at

1457; ol dstein, 535 F.2d at 1343 n.6. Cearly they are not.
Wil e they may provide only sone support for her application,

they do not at all undermne it.

8 The Arny argues that Captain Hanna's statenents on tithing are
i nconsistent. Resp. Mot. at 14, 19. The Arny cites Wtner v. United States,
348 U. S. 375 (1955) for the proposition that “inconsistencies in the record
are adequate to support denial of conscientious objector status.” Resp. Modt.
at 6. An exam nation of Wtner, however, shows that the statements on Hanna's
conmmencenent of tithing are not the sort of “inconsistencies” the Wtner court

was referring to. In Wtner, the applicant applied for mlitary exenption
under nmultiple classifications -- as a farmer, as a mnister, and as a
consci enti ous objector. “Furthernore, although he asserted his conscientious

objector belief in his first exenption claim in the sane set of papers he
promi sed to increase his farm production and ‘contribute a satisfactory anount
for the war effort.’ Subsequently, he announced ‘the boy who nakes the snow
balls is just as responsible as the boy who throws them' These inconsistent
statements in themsel ves cast consi derabl e doubt on the sincerity of
petitioner's claim This is not nmerely a case of a registrant's claimng
three separate classifications; it goes to his sincerity and honesty in

cl aim ng conscientious objection to participation in war.” Wtner, 348 U S
at 382-83. In Wtner, therefore, the court was referring to flatly
contradictory statements nade by the applicant, in his application, as to
whet her he supported the war effort or not; those sorts of statements go to
the heart of the conscientious objector claim and therefore are evidence of
insincerity. Hanna's statenments about commencenent of tithing are not only
different in kind, they are trivial. See generally Goldstein, 535 F.2d at
1342-43. Furthermore, it is not at all evident that Hanna made inconsistent
statenments as to her tithing practices. |In her CO application, Captain Hanna
wrote, “Beginning with ny first incone, | have contributed 10% of ny incone
every year to tithes. The past three years, | have routed these tithes to the
poor.” A R at 80. She wote this in response to the question of what
denonstrates the “consi stency and depth of her beliefs.” |In the chaplain's
report, he notes that Hanna tithes her incone as a result of her “spiritua
reawakening.” See AR at 31. The Arny in its Mtion for O der Denying
Habeas Petition characterizes this as a change that Hanna asserts took place
after the crystallization of her CO beliefs. There is no indication, however,
that Hanna nade two different representations as to the start of her tithing
practice.
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4. Abortion

Al t hough the DACORB did not specifically cite to Col onel
W sner’'s concl usions on Hanna's views on abortion, the Chaplain
on the DACORB pl aced great weight on Wsner’s approach. Mreover,
the Arny offers it as a further basis in fact for the DACORB s
conclusions. See Resp. Mt. at 13.!® Chaplain Wsner said:

| then chall enged her that armes fight

agai nst arned forces, but that new fetuses
have no guns to protect thenselves. She then
stated that she would have to give nore
serious consideration to her nedical

training. | find CPT Hanna [sic] nedica
education at an institution that conducts
abortions and her abhorrence to mlitary
service to be in direct contradiction of each
other. | mght be convinced of her sincerity
and depth of conviction if her opposition to
killing included nore than asking to be
removed from abortion rotations. | do not
bel i eve that CPT Hanna provi des a convinci ng
argunment that she is a conscious [sic]

obj ect or when her conscious [sic] does not
demand she renove herself froma hospita

t hat destroys defensel ess fetuses.

AR at 31.%°
The nost plausible interpretation of the Chaplain’s conments
is that he believes it is inconsistent to be a conscientious

obj ector and “not demand [to be renobved] from a hospital that

19 Chapl ain Wsner di scusses Hanna's views on abortion in a section of
his report titled “Sincerity and Depth or Lack of Conviction.” See A R at
31.

20 Hanna's response to Chaplain Wsner that she needed to give nore
serious thought to his questions indicates reflectiveness, not insincerity.
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destroys defensel ess fetuses.”? On this interpretation, the
Chapl ain’s conclusions run afoul of the Arny’s regul ati ons.

“Care nust be exercised not to deny the existence of beliefs

si nply because those beliefs are inconpatible with one’s own.”
Arnmy Regul ation 600-43(1-7)(b). See also 32 CF.R 8
75.5(c)(2)(iti). This point has been clearly established by the
First Crcuit. In Goldstein, the hearing officer concluded that
a physician-applicant for CO status was insincere because of his
beliefs on abortion and euthanasia. Although the applicant
refused to perform abortions hinself, he testified that he
“approved of themonly to the extent that he agreed with the
Suprene Court’s conclusion that, during the first two trinmesters
of a pregnancy, whether an abortion should be perforned should be
a matter between a physician and the pregnant woman.” (ol dstein,
535 F. 2d at 1344. *“Such views, the hearing officer asserted,
were ‘incongruous’ for a conscientious objector and ‘manifestly

i nconpatible’” with appellant’s avowed abhorrence for the

intentional killing of another human being.” Goldstein, 535 F.2d

2L 1t is not inmediately clear how Chaplain Wsner reasoned fromthis
i ncongruence to the conclusion that Captain Hanna is "insincere." |In the one
situation, she was able to conprom se; in the other, she was not. This is not
a contradiction in Hanna's behavior, but rather a difference in institutiona
practices. The hospital allowed her to abstain fromany work that supported,
directly or indirectly, a procedure to which she is opposed. Such conprom se
is not possible in the Arny; the only way for Hanna to avoid | ending her
support to war is to remamin outside of the nmlitary altogether. This is not
an inconsistency on Captain Hanna's part. The chapl ain nust have neant,
therefore, that he finds Hanna lacking in sincerity and depth of conviction
because she has not denonstrated a strong enough opposition to abortion to
satisfy the chaplain's "own beliefs.” See Arny Regul ation 600-43(1-7)(b).
See also 32 CF.R 8§ 75.5(c)(2)(iii).
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at 1344. The Court concluded that the hearing officer, “contrary
to the governing regul ati ons, reached his concl usi on based on the
assunption that his own views on two very delicate and
controversial noral issues were the correct ones.” (oldstein,
535 F.2d at 1344. The Court found the hearing officer’s
conclusions so out of line that in addition to concluding that
basing a finding of insincerity on the abortion issue was
illegitimate, the Court further concluded, “under the

ci rcunstances of this case we believe that the presence of highly
guestionabl e and clearly inpermssible grounds created a taint on
the other credibility findings . . . .” Goldstein, 535 F. 2d at
1344- 45.

There is a second way, however, to interpret Chaplain
Wsner’s coments on abortion. The Arny argues that the
“chapl ai n questi oned her on the subject [of abortion] in order to
probe the depth of her understanding of her stated beliefs.”

Resp. Mot. at 13 n.11. His conclusion that “Hanna[‘s] nedical
education at an institution that conducts abortions and her
abhorrence to mlitary service [are] in direct contradiction wth
each other,” AR at 31, could be based on anal ogy, not the
chaplain’s own noral convictions. |In other words, the chaplain
m ght have been saying that just as Hanna is willing to work in a
hospital that perforns abortions, while refusing to performthem

hersel f, she should be willing to work as a nenber of the
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mlitary in a non-conbat position. And it was the incongruity
bet ween her two positions that pointed to insincerity.
Nonet hel ess, even under this interpretation, the chaplain’s
conclusions do not find a basis in fact. The evidence in the
record does not show Hanna to be inconsistent or insincere in her
beliefs; the analogy plainly fails. Enploynent in a private
hospital is categorically different than serving in the Arned
Services. At a private hospital, doctors have the control over
their work to say, as Hanna has, that they refuse to be invol ved
with certain nedical procedures or categories of cases. As a
menber of the mlitary on active duty, Hanna relinquishes
control. She is at the mercy of her commanders’ orders.
Al though the Arny asserted in the prelimnary injunction hearing
that there are no “plans” to send Hanna into a conbat zone, those
pl ans coul d change at any tinme. Once Hanna is denied CO status
and put on active duty, she has no protections from being ordered
to take actions that violate her conscience. Mreover, it is

clear fromthe evidence in the record that the act of serving in

the Arny violates Hanna’'s conscience. “By treating soldiers, she
woul d be repleting the force and assisting it waging war.” A R
at 24.

C Logi cal but Lacking Passion and Sincerity

The President of the DACORB based his position on the fact

t hat Hanna, a devout Coptic Christian, failed to show sincerity
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because her statenents, while “logical,” |acked “passion and
sincerity.” He adds: “They appear as repetitious rather than
personal ly held beliefs.” AR at 3.

Significantly, the President of DACORB did not see Hanna or
hear her testinony. The 10 who did, concluded otherw se.
See Lobis, 519 F.2d at 308. Moreover, apart from observing her
deneanor, the President offers no basis for the conclusion of
“lack of sincerity.” Indeed, his position resonates nore |ike

the “depth of conviction” coments rejected in Hager. See Hager,

938 F.2d at 1459.

D. The Psychiatrist’s Report

Wil e the DACORB did not expressly rely on the
psychiatrist’s report, the report was part of the record before
it. Since the President of DACORB did not disclose the basis for
his conclusions, it is at |east arguable that the psychiatric
report was consi der ed.

The psychiatrist, Mjor Dessain, “reviewed the
recommendation by the Ofice of the Surgeon General concerning
CPT Hanna’'s application and references therein to CPT Hanna’'s
attorney representing other CO applicants.” A R at 23. That
menor andum noted that it was “troubling” that Hanna consulted the
sanme attorney as had ot her anaesthesiol ogi sts applying for CO
status. The 1O explicitly rejected this reference. He noted

that an adverse inference cannot be drawn “from a person securing
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| egal counsel who is experienced in the subject matter of
representation. |In fact, a prudent person (particularly a highly
educated professional) would not retain an attorney . . . unless
she were convi nced that such person had the requisite experience
to undertake the representation in an effective manner.” A R at
20. Moreover, oldstein holds that this is an inpermssible
ground on which to base denial of a CO application. See

&ol dstein, 535 F.2d at 1344 (“An applicant . . . is clearly
entitled to be represented by counsel in C O proceedings, and we
think it is inpermssible to allow any negative inference about
an applicant’s sincerity to be drawn fromhis attenpts to procure
| egal advice from whatever source. That the hearing officer drew
this inference not only suggests his ignorance but al so casts
further doubt on his inpartiality and objectivity.”) (interna
citation omtted).

Mor eover, as the 10 found, Mjor Dessain “appeared to
indicate that he was pronpted to ask CPT Hanna about her attorney
by reading COL Power’s nmenorandum” A R at 23. The IO
concluded that “[t] his exchange put CPT Hanna on the defensive
and, possibly, inpacted the substance of the interview” A R at
20. “CPT Hanna testified that MAJ [Dessain] told her that,
during her interview, that her judgnment was in question. She
felt he had preconceived notions as to her application.” A R at

24.
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Furthernore, Major Dessain acknow edged several errors in
the report, including references to Hanna’s wei ght, and the speed
wi th which she wal ked into the interview AR at 23. And while
Dessain was only to determ ne Hanna’s conpetence to participate
in the CO process, in fact his findings went further, that her CO
status was a product of her “personal faith” system a finding
i nconsistent with the 1O and the review ng officers.
Significantly, after hearing the Major Dessain’ s testinony,
noting its errors, the 1O like the other officers up the chain
of command concl uded:
In addition to her involvenent with the COC
CPT Hanna made reference to her persona
research into Christian phil osophy and the
devel opment of her own, individual beliefs as
to God and norality and her personal noral
belief system | find in the case of CPT
Hanna, her opposition to war in all fornms is
derived fromnoral, ethical and religious
beliefs and that her beliefs are sincerely
hel d.”

A R at 19.

F11. CONCLUSI ON

Accordingly, for all the reasons described above, | find
that there was no “basis in fact” for the DACORB s concl usion
that Hanna failed to qualify for CO status. The Arny is
PERVANENTLY ENJO NED from ordering petitioner to active duty.

It is hereby further ORDERED: Petitioner’s Mtion for
Tenporary Restrai ning Order (docunent #4) is GRANTED
Petitioner’s Motion for Discovery (document #6) is DEN ED,
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Petitioner’s Second Motion for Tenporary Restraining Oder
(document #8) is GRANTED, and Petitioner’s Energency Mtion for
Prelimnary Injunction (docunent #10) is MOOI. Respondent’s
Motion for Order to Denying Petition for Habeas Corpus (docunent
#20) is DEN ED.

The parties are to submit an appropriate formof order by
Cct ober 13, 2006, addressing the | anguage of the final injunction

and petitioner’s discharge fromthe mlitary.

SO ORDERED.

Date: October 6, 2006 Lo/ Nancy Sertner
NANCY GERTNER, U.S.D.C
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