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VA Claims:  An Overview 
 
In reality, the VA is completely inde-

pendent of the Defense Department. The 
VA is bound by determinations made by 
the military about a veteran only in very 
limited areas such as time served, initial 
degree of impairment awarded in medical 
discharge cases, and basic record entries 
regarding awards, training, etc. 
 
For example, the VA can award basic 

benefit eligibility in all cases in which a vet 
received an other than honorable (“OTH”) 
or even bad conduct discharge (“BCD”) 
from a special court-martial sentence 
through a “character of service determina-
tion” made by a VA Regional Office 
(“VARO”). Only a bad conduct or dishon-
orable discharge (“DD”) given as part of 
the sentence of a general court-martial 
creates a complete bar to VA benefits that 
cannot be touched by the VA.1 
 
The VA is not bound by an initial disabil-

ity rating given by a service branch to a vet 
for medical discharge, but it can increase 
the rating if appropriate.2 
 
Practice pointers:Practice pointers:Practice pointers:Practice pointers:    
    1)  Do not let a vet or soon to-be-
discharged person assume any nexus – 
good or bad – between the military 
and the VA. 
    2) Encourage anyone facing dis-
charge to secure copies of all military 
medical and administrative records. 

By Tom TurcotteBy Tom TurcotteBy Tom TurcotteBy Tom Turcotte    
 
Whether a service member wants to 

stay in the military or is fighting to get out, 
eventually that person will be a veteran, 
and the Department of Veterans Affairs 
may play a significant role in the transition 
from active duty to veteran status. 
 
This article gives a very basic overview 

of some of the more relevant principles of 
VA benefits, how the VA system works and 
some common myths about benefit entitle-
ment. A few “practice pointers” are 
thrown in to help avoid mistakes that newly 
discharged people often make in their atti-
tude towards or dealings with the VA. 
 

Some Observations about the VASome Observations about the VASome Observations about the VASome Observations about the VA    

Both as an attorney and legal worker, I 
have represented vets before the Depart-
ment of Veterans Affairs (formerly the Vet-
erans Administration) for over 30 years. It 
is my strong suspicion that active duty per-
sonnel and newly discharged vets often 
harbor certain attitudes towards the VA 
that result from its longstanding and ongo-
ing form of what might be called “military 
folklore.” This includes rumors, “real life 
stories” about others taken out of context, 
half truths gleaned from government-
issued pamphlets and misinformation per-
petuated only by whatever credence sheer 
repetition can grant.  
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The VA will not automatically get these records from 
the service branch once a claim is made. A VARO will 
order records, but the process is, at best, slow and “hit 
and miss.” 
 The VA will use copies of military medical and 
admin records as primary evidence in any claim.  It 
will not necessarily get all records. There is no real 
“nexus” between the VA and the military that en-
sures complete records acquisition. 
 

Access to Specific Benefits Predicated on “Basic Eligibility”Access to Specific Benefits Predicated on “Basic Eligibility”Access to Specific Benefits Predicated on “Basic Eligibility”Access to Specific Benefits Predicated on “Basic Eligibility”    

Eligibility for any VA benefit is determined by “basic eligi-
bility,” without which eligibility for a specific benefit cannot 
be established. Basic eligibility is determined by type of dis-
charge and time served. For example, currently only a fully 
honorable discharge plus at least 24 months of continuous 
active duty for an enlistment of less than 3 years, or 36 
months for an enlistment of over 3 years, entitle one to GI 
Bill benefits.3 
 
Specific eligibility for educational assistance also requires the 

vet to have enrolled by paying an amount set aside from pay 
each month and to have been discharged for expiration of term 
of service (“ETS”). Only some exceptions apply, such as dis-
charge for service-connected disability.4  
 
Basic eligibility for a VA Home Loan Guarantee requires an 

honorable or general discharge, but the time served on active 
duty is dependent upon the era during which a vet served. Spe-
cific eligibility for the home loan depends on the terms involved 
in the sale of the home and the vet’s credit, etc. 
 
In contrast, eligibility for service-connected disability 

benefits is not affected by length or era of service. An hon-
orable or general discharge is required for service-
connected disability, unless the VA makes a favorable char-
acter-of-service determination. 
 
These are examples of factors affecting just three types of 

benefits, but they illustrate that type of discharge, time in 
service, era of service and often even more specific require-
ments combine to determine eligibility for a benefit. 
 
Practice pointers:Practice pointers:Practice pointers:Practice pointers:    
    1)  Whenever those facing discharge say that some-
one else in an apparent position to know has assured 
them that they will receive  benefits regardless of the 
outcome of their case, urge them to rely on VA source 
materials and not oral representations of “the Chief,” 
“Lt. Brown,” “a friend in personnel,” etc. 
    2)  Fairly comprehensive but easy-to-read materials 
are available that describe the exact requirements for all 

VA benefits. Encourage the vet or soon-to-be vet to get 
copies or provide them yourself if possible.5 
 

Seek Schedule for Guidance on ServiceSeek Schedule for Guidance on ServiceSeek Schedule for Guidance on ServiceSeek Schedule for Guidance on Service----Connected DisabilitiesConnected DisabilitiesConnected DisabilitiesConnected Disabilities    

Service-connected disability is defined as a disease or in-
jury incurred in or aggravated by active duty or manifested 
to a degree of 10% or more within one year after dis-
charge.6 
 
Disability ratings are made according to the seriousness 

of symptoms as they affect social and industrial adjustment. 
Some injuries, such as loss of a limb, are automatically rated 
at a certain percentage. Others are rated depending upon 
how disabling the symptoms of the condition are. 
 
A particular skin disease may present symptoms that co-

incide with a 10%, 30% or 50% rating. A vet suffering from 
Post Traumatic Stress Disorder may have symptoms that 
could be rated at 10%, 30%, 50%, 70% or 100%. 
 
Hundreds of conditions and their corresponding ratings 

are described in the VA’s “Schedule for Rating Disabili-
ties.” Formulae for rating conditions not included in the 
schedule, for rating multiple disabilities and for additional 
ratings due to unemployability are also defined in the sched-
ule.7 The schedule is essentially the same that the military 
uses to rate members discharged for medical reasons or for 
medical retirement.8  
 
A claim can sometimes be resolved on the basis of a vet's 

military medical records, but the more typical case requires 
a “Compensation and Pension Exam” (C&P exam) at a VA 
Regional Office. The VA physician issues an exam report 
which, in theory, is considered with the vet’s service medi-
cal records and any VA hospital or medical records by the 
Adjudication Division at a Regional Office. 
 
As previously mentioned, there is generally a one year 

from discharge “presumptive period” in which any condition 
that manifests to a moderate degree is considered service-
connected. 
 
Practice pointers:Practice pointers:Practice pointers:Practice pointers:    
    1)  Always recommend that someone facing dis-
charge who has a service-connected disability claim 
secure copies of all medical records. This applies 
whether or not a member is being considered for 
medical discharge or retirement! There is no guarantee 
that all records necessary to future resolution of a VA 
claim will be available. 
   Civilian medical reports are also very valuable, espe-
cially when prepared by a specialist in situations where 
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the military refuses to treat or diagnose someone prop-
erly. The VA can rely on non-government sources of 
documentation and frequently does so. 
   2)  Recommend that someone facing dis-
charge secure statements from people s/he worked 
with that corroborate in detail any injury or disease 
observed, regardless of whether or not medical records 
show evidence of diagnosis or treatment . 
    Here, it’s a good idea to get the home of record 
address from fellow service members. Service 
"buddies" may be reluctant to provide written state-
ments. They may not be able to do so near the time of 
a person’s discharge but, if you have the home “of re-
cord” address, you probably have a potential witness’s 
parents’ address that can be used to locate the witness 
later. 
    3)  Always impress upon a member about to be 
discharged the importance of filing a claim for service-
connected disability within one year from discharge. 
    Some conditions have presumptive periods well 
beyond one year from discharge. Further, a claim is 
never invalid because it is made beyond a year from 
discharge, but the rule is that the earlier a claim is 
made, the better. 
 

Seek CharacterSeek CharacterSeek CharacterSeek Character----ofofofof----Service Determinations By Applying Service Determinations By Applying Service Determinations By Applying Service Determinations By Applying 
For Benefit at Local VAROFor Benefit at Local VAROFor Benefit at Local VAROFor Benefit at Local VARO    

An often overlooked alternative to the lengthy proc-
ess of making an application to the military’s Discharge 
Review Boards and/or Boards for Correction of Military 
Records is to seek a character-of-service determination 
by applying for any benefit at a local VARO. 

The VA can grant basic benefit eligibility in other-
than-honorable and in bad conduct discharges given as 
part of the sentence of a special court-martial. On the 
other hand, the VA cannot touch a vet who has a BCD or 
DD from a general court-martial. 

VA regs define enumerated circumstances that con-
stitute bars to benefit eligibility as well as excuses, or fac-

tors in mitigation that remove the bars. For example, one 
may be conditionally barred from receipt of benefits be-
cause of a continuous AWOL period of over 180 days 
unless adjudication finds that there were “compelling cir-
cumstances,” such as family emergencies, etc., that miti-
gate against imposition of the bar.9 

A vet may also be barred from benefits because of 
“willful persistent misconduct,” unless adjudication finds 
that the vet’s overall service was otherwise “faithful and 
meritorious.” 

While results differ among VAROs, it is probably very 
safe to assume that a vet stands a much better chance of 
getting a favorable character-of-service determination 
than of getting a discharge upgraded. It’s a given that the 
VA process will take only a fraction of the time a dis-
charge review petition takes and, if successful, a favorable 
“C/S” determination can only help a case before a Cor-
rection or Review Board. 

Practice pointers:Practice pointers:Practice pointers:Practice pointers:        
    1)  A vet should be encouraged to document a case 
for C/S determination in the same way he or she would 
a discharge review case (e.g., obtain "buddy statements" 
before discharge, get the home of record addresses of 
potential witnesses and keep all documents). 
    2)  Remember that, currently, a vet must have at 
least 24 months of continuous active duty to establish 
basic benefit eligibility. If a vet does not have this, the 
VA will not adjudicate the case except in service-
connected disability claims, which require no minimum 
time served. 
    3)  On the other hand, vets who hold an honorable 
discharge given early for the purpose of immediate re-
enlistment may establish basic eligibility if their records 
show that "but for" the reenlistment, they would have 
been eligible for discharge at the time their original tour 
would have ended.10 
    Similarly, and despite ongoing rumors to the con-
trary, a vet absolutely establishes basic benefit eligibility 
from a separate and complete service period resulting 
in an Honorable discharge. A subsequent OTH, BCD, 
or even dishonorable discharge does not un-ring the 
bell of the previously honorable discharge for benefit 
purposes. 
 

Disability and CharacterDisability and CharacterDisability and CharacterDisability and Character----ofofofof----Service Claims ProceduresService Claims ProceduresService Claims ProceduresService Claims Procedures    

A claim starts at the VARO nearest to the vet. It is made 
on VA form 21-526 or informally by letter to the VARO. 
The claim is “developed” by Adjudication at the VARO 

Support the Movement - Join the MLTF! 
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through acquisition of VA medical reports, service person-
nel and medical records and whatever evidence the vet sub-
mits. Then an initial decision is made in a document called a 
“Rating Decision.” 
 
In C/S determinations and in some types of medical 

claims, such as Post Traumatic Stress Disorder (“PTSD”), 
service administrative records should be secured by the 
VARO to determine the facts and circumstances of record 
leading to discharge or the existence of exposure to 
"stressors" leading to PTSD, etc. 
 
A vet may have more than one claim at any given time. 

There may be many physical and mental conditions that are 
service connected and, in theory, each is treated separately. 
If a vet has an OTH or BD discharge, the C/S determina-
tion must be made before any other claims can be resolved. 
 
At almost any stage in the development of a claim, a vet 

can request a personal hearing before a Rating Board or 
Hearing Officer at the VARO. The hearing is formal in the 
sense that it is recorded and that the vet has the right to 
make a sworn or unsworn statement, to be represented by 
attorney or non-attorney counsel and to obtain a copy of 
the hearing proceedings. Opening and closing statements 
are permitted, and the vet can elect to answer Board mem-
bers’ or the Hearing Officer’s questions or remain silent. 
The vet can also submit new documentary evidence at the 
hearing. 
 
The initial Rating Decision should explain what decision 

was made on each claim and why. In reality, the Rating De-
cision is often nothing more than a conclusory statement 
that offers little insight as to how the claim was decided. 
 

The Appeals Process: How a VA Claim May Never DieThe Appeals Process: How a VA Claim May Never DieThe Appeals Process: How a VA Claim May Never DieThe Appeals Process: How a VA Claim May Never Die    

If an applicant is dissatisfied with all or part of the Rating 
Decision, a “Notice of Disagreement” can be filed within 
one year of the date of the Rating Decision. The Notice of 
Disagreement can be in any form, so long as it can reasona-
bly be construed as such. Once it is filed, the VARO must 
prepare a “Statement of the Case,” which is essentially an 
elaboration of the Rating Decision and is intended as a ref-
erence source for further administrative appeal to the 
Board of Veterans Appeals. 
 
A vet has 60 days from the mailing date of the Statement 

of the Case or one year from the date of the initial Rating 
Decision, whichever is later, to file a formal appeal to the 
Board of Veterans Appeals (“BVA”). An appeal to the BVA is 
done via VA form 9, which is routinely sent with the State-
ment of the Case. 
 

Once a final decision of the BVA is issued, the vet has 120 
days to appeal further to the Court of Veterans Appeals. 
Traditional appellate doctrine kicks in at the Court of Veter-
ans Appeals level. Accordingly, the Court looks only to the 
record on appeal as evidence; the appellant cannot expect 
any further evidence to be considered by that Court.  
 
In theory, a VA claim can never die. Even after an adverse 

decision from the Court of Veterans Appeals or, in the 
more common situation, after a vet blows a deadline, "new 
and material" evidence can reopen a claim. The Court con-
tinues to narrow what constitutes “new” and “material” 
evidence but, especially where vets have not been ade-
quately represented, re-opening even a very old claim re-
mains possible in many cases. 
 

Representation Before VA: Lack of Incentive for Private Representation Before VA: Lack of Incentive for Private Representation Before VA: Lack of Incentive for Private Representation Before VA: Lack of Incentive for Private 
Bar Limits Access to AttorneysBar Limits Access to AttorneysBar Limits Access to AttorneysBar Limits Access to Attorneys    

 “Traditional” veterans organizations such as Disabled 
American Veterans, American Legion, etc., offer free repre-
sentation before VA, as do state Department of Veterans 
Affairs Offices often operating through county locations. 
 
My experience has been that these sources of help, while 

often very good, tend to be swamped, understaffed and unable 
to spend the time necessary to develop claims. Recently, a 
handful of veterans organizations have received funding to se-
cure attorney representation of their clients before VA at no 
cost to the vet. However, they are few and far between and 
have geographical and service-era restrictions. 
 
By statute, a Civil War era law prevented attorneys from 

charging more than $10 to represent a veteran before VA. 
That limitation remained essentially intact until passage of 
the Veterans Judicial Review Act of 1988, which established 
what is now called the U.S. Court of Appeals for Veterans 
(CAVC) and allowed for limited, VA pre-approved recovery 
of retroactive awards granted after a final decision from the 
Board of Veterans Appeals. 
 
Practically, this meant that a vet had to lose a claim up to 

the point that appeal could be made to the CAVC before 
being able to pay an attorney out of "retro awards" that 
were subject to VA approval and limited. Further, the attor-
ney would be stuck with a record on appeal made before 
his or her representation, unless the attorney worked the 
claim pro bono prior to final denial by the BVA – a process 
that can take years. 
 
There was no mad rush from the private bar to do VA 

claims after passage of the 1988 law, and I strongly suspect 
that will remain the case despite recent changes in the law 
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that allow attorneys to represent vets after denial of an ini-
tial Notice of Disagreement made at the Regional Office.11 
 
This change simply puts the appeal level back one step 

form where it was for attorneys to be able to see any pay 
for their work, and their pay is still limited and subject to VA 
approval. Instead of not being able to work for pay until the 
Board of Veterans Appeals makes a final denial, lawyers can 
now charge after a Notice of Disagreement has been filed 
at a Regional Office – a requisite for BVA appeal. 
 
Practice Pointers:Practice Pointers:Practice Pointers:Practice Pointers:    
1)  Encourage the soon-to-be or new vet to seek help 
with a VA claim by shopping around. Some parts of the 
country still have excellent, nontraditional veterans 
groups, Legal Services organizations or volunteer Bar 
Association programs that provide free, quality repre-
sentation before the VA. Self help with materials from 
the National Veterans Legal Services Project is always a 
viable alternative to traditional vets groups. 
2)  Warn potential VA claimants that there is no guar-
antee that they will be adequately represented by tradi-
tional organizations, and that they should expect to be 
very involved in their own claim if they choose to have 
a traditional organization as their representative. 
3)  It is crucial that a vet keep the VA and any repre-
sentative advised of his or her current address.  The VA 
can, and will, close a claim file if mail is sent to an ad-
dress and returned. Also, the VA will not necessarily 
send correspondence to a vet's representative and the 
vet at the same time. I have dealt with this problem by 
giving the VA my office address as representative and 
"c/o [me]" at the office address as the vet's address as 
well. 
It is equally crucial that the vet secure and keep cop-
ies of everything sent to the VA regarding a claim. Tra-
ditional groups will not always provide copies of every-
thing filed, let alone copies of medical records. 
Claimants should always keep their own separate file of 
copies of everything submitted to and received from the 
VA. The VA often loses documents. The only safe way to 
deal with them is to keep an organized personal file. 
 

CaveatsCaveatsCaveatsCaveats    

Obviously, this article is not intended to impart specific 
legal advice of any sort. The workings of the VA and advo-
cacy before it are discussed in detail in the Veterans Benefits 
Manual published by the National Veterans Legal Services 
Office. 
 
Advocates should understand that a lot of what people 

perceive about VA claims is based on what they hear while 
in the military and may be sheer myth. I hope this article 
helps to identify some of the common areas in which those 
“myths” occur and gives a nutshell overview of how the VA 
claims system operates. 
 
Tom Turcotte is an attorney in private practice and 

part-time staff attorney at the San Francisco-based veter-
ans rights organization Swords to Plowshares. 
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Thur. November 1st  8:30 A.M. - 1:30 P.M. 

CLE Seminar: "Representing Military Conscientious 

Objectors in Habeas Corpus Proceedings" 

Sponsored by Center on Conscience & War and MLTF 
 
This half-day seminar will develop skills for attorneys and mili-
tary counselors in assisting the increasing numbers of conscien-
tious objectors who are challenging military service and war.   
 
Speakers include James Feldman, Louis Font, Peter Gold-
berger, Deborah Karpatkin, and J.E. McNeil, executive direc-
tor of CCW.  These speakers have been representing CO's for 
decades and have a wealth of knowledge and experience to 
share.  The moderator is Kathleen Gilberd, co-chair of the 
NLG MLTF.  
 
This seminar is not to be missed!  
 
See Ad on page 7 for more information and registration form. 

 

Thur. November 1st  2:30 P.M. - 5:30 P.M. 

MLTF Meeting 

This meeting will review the work of the MLTF over the past 
year and set priorities for the coming year.  
 
All who wish to participate in the work of the MLTF are invited. 
New members are especially encouraged to attend. 

 

Fri. November 2nd  8:30 A.M. - 9:45 A.M. 

Workshop: Ending the Occupation:  

Legal Attacks on an Illegal Attack 

Sponsored by Joint Anti-War Working Group and MLTF 

 
This workshop will discuss legal strategies to help force the 
withdrawal of all US troops and bases from Iraq and forcing the 
US to make reparations for the destruction it has caused.  
 
Speakers include Jules Lobel, Phyllis Bennis and Jitendra 
Sharma. 

MLTF NLG Convention Events 
Oct. 31 through Nov. 4 

Washington, D. C. 

The MLTF will be involved in many events throughout the NLG 

Convention in Washington, D.C., October 31 - November 4, 2007.  

Please join us for the following: 

Fri. November 2nd  10:00 A.M. - 11:30 A.M. 

Major Panel: The Intersection of Militarism and Sexism 

Sponsored by NLG Anti-Sexism Committee and MLTF 

This panel will examine the implications of war and military oc-
cupation on women's lives. The panel will also discuss action 
that activists can take to fight militarism and sexism and to sup-
port the women affected.  
 
Speakers include Yifat Susskind, Communications Director at 
MADRE, an international human rights organization; Tzareena 
Sajjad, former Afghanistan fellow at Global Rights; Margaret 
Stevens, member of the executive board of Iraq Veterans 
Against the War; a speaker from the Philippines. The panel is 
moderated by Kerry McLean, a human rights lawyer in New 
York and a member of the NLG NEC. 
 

Sat. November 3rd  1:00 P.M. - 2:15 P.M. 

Workshop: Veteran's Benefits -  

Challenging the Military 

Sponsored by NLG Disability Rights Committee and MLTF  

This workshop will discuss challenging the military by represent-
ing veterans in military disability retirement cases and VA bene-
fit cases.  
 
Speakers include David Addlestone, NLG member, author of 
numerous publications on veteran's law and a member of the 
board of Veterans for America; Richard Cohen, President of 
the National Organization of Veterans' Advocates, and Larry 
Stokes, National Service Officer for the National Association for 
Black Veterans. The moderator is Aaron Frishberg, VA law 
practitioner and member of the NLG DRC and MLTF. 
 

Sun. November 4th  10:45 A.M. - 12:00 P.M. 

Workshop: Anti-War Organizing: Vietnam and Iraq 

Sponsored by Joint Anti-War Working Group and MLTF 

This workshop will feature speakers who have been active in 
the GI rights movement old and new.  Speakers include Jim 
Lafferty, founder and National coordinator of the National 
Peace Action Coalition and current Executive Director of the 
Los Angeles NLG; Phyllis Bennis, and Marti Hiken, military 
counselor since 1970 and current co-chair of the NLG MLTF. 
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Sponsored by Center on Conscience & War and the Military Law Task Force 
    
This half-day seminar will develop skills for attorneys and military counselors in assisting the increasing numbers of 
conscientious objectors who are challenging military service and war. Topics include an overview of habeas cor-
pus, timing of petitions, creation of the administrative record, procedural and substantive requirements and com-
mon issues.  Speakers:  

♦ James Feldman, who has been representing and counseling CO's since 1982. Jim has served on the 
boards of the Central Committee for Conscientious Objectors (CCCO) and CCW. 

♦ Louis Font, who has handled military law cases for more than 30 years. He represents Sergeant Camilo 
Mejia, the first soldier to publicly refuse to return to Iraq, in his case now pending before the U.S. Army 
Court of Criminal Appeals. He is also legal counsel in Hanna v. Secretary, a CO case now pending be-
fore the First Circuit Court of Appeals. 

♦ Peter Goldberger, who has counseled and represented CO's for nearly 40 years. He is a former co-
chair of CCCO and serves as legal adviser to the National War Tax Resistance Coordinating Committee. 

♦ Deborah Karpatkin, who has represented CO's and military service members since 1991. On behalf of 
the NYCLU she recently brought habeas corpus petitions on behalf of two CO's. She is a member of the 
NYC Bar Association's Committee on Military Affairs and Justice.   

♦ J.E. McNeil, who is executive director of CCW.  She has worked with CCW/NISBCO on its legal commit-
tee, contributing to amicus briefs and representing CO's in court. 

♦ The moderator is Kathleen Gilberd, who is co-chair of the NLG MLTF. She has worked in the areas of 
military administrative law since 1973 and discharge review since 1981. 

 
This seminar is not to be missed!  

Approved for the State of 
California Continuing      
Education through the San 
Francisco Chapter of the 
National Lawyers Guild. 
Other states may have a 
reciprocal agreement with 
California, and/or will accept 
CLE hours approved in   
California.  Please check 
with your state's bar associa-
tion. 

 
 
For further information: 

Kathleen Gilberd 

(619) 234-1883 

REGISTRATION FORM 
 

I would like to register for the Seminar. My information is as follows: 
 

Name: _____________________________________________________________ 

Organization/Firm: ____________________________________________________ 

Street Address: ______________________________________________________ 

City/State/Zip: _______________________________________________________ 

Telephone number: __________________________________________________ 

Email address: ______________________________________________________ 
 

[  ] $60.00 Attorney 

[  ] $25.00 Non-profit attorney, student, legal worker 

[  ] I would like information about scholarships or reduced fees 
 

Please make checks out to: MLTF and send to: 318 Ortega Street,  San Francisco, CA  94122.  
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MLTF Training Session MLTF Training Session MLTF Training Session MLTF Training Session     
Materials AvailableMaterials AvailableMaterials AvailableMaterials Available    
 

Training ManualTraining ManualTraining ManualTraining Manual    
MLTF Training Session Materials, 
August 2007, First Edition (binder)
 $25.00 

    
DVDsDVDsDVDsDVDs   
Training Session I ................$20.00 
(two discs)    Spring 2002    
 
Trainings Session II .............$25.00 
(2 discs)     Spring 2004 
 
Training Session I & II  ........$45.00  
 

EverythingEverythingEverythingEverything 
MLTF Training Session Materials 
Binder and DVDs I and II .......... 
$60.00 
 

Send announcements for the next Send announcements for the next Send announcements for the next Send announcements for the next 
issue to onwatch@nlgmltf.orgissue to onwatch@nlgmltf.orgissue to onwatch@nlgmltf.orgissue to onwatch@nlgmltf.org 

MLTF ANNOUNCEMENTS  Representing Service Members in  
Involuntary Discharge Proceedings  
  

by Kathleen Gilberdby Kathleen Gilberdby Kathleen Gilberdby Kathleen Gilberd    
 

An AllAn AllAn AllAn All----TooTooTooToo----Familiar ScenarioFamiliar ScenarioFamiliar ScenarioFamiliar Scenario    

In the midst of war – with frenzied recruit-
ment, fast-paced and often punishing training 
carried out in too little time, massive mobiliza-
tions and brutal combat – many soldiers break. 
They are injured, become physically or emotionally ill, or grow dissatisfied with 
the war and their recruiters’ false promises. Some object or resist, while oth-
ers try to cope and do poorly. Those who cannot be fed repeatedly into the maw 
of combat tend to be shuffled aside, their problems ignored and their mistakes or 
misconduct treated unreasonably harshly. 
 
Consider this scenario as a common example: A young man enlists in the Ma-

rines during high school on promises of valuable training as a mechanic. He fol-
lows the recruiter’s instructions to deny any medical problems and not mention 
prior treatment for an attention deficit disorder (“ADD”) during his physical 
exam. He is rushed through basic and advanced training, learning more about 
rifles than mechanics.  
 
During training the recruit incurs a painful back injury and begins to feel anxiety 

and depression. But he is forbidden from going to sick bay for help. Immediately 
following the hasty training is deployment to Iraq, where he gets his first taste of 
combat. Along with the pressure and dehumanization that attends warfare, he 
feels the sting of the consequences for even minor disobedience. Back from his 
tour for a period of rest and further training, he learns that he will deploy again in 
a few months. It becomes harder and harder to obey petty rules and treat boor-
ish senior enlisted personnel with anything resembling respect.  
 
If he is given any post-deployment psychological screening at all, it is cursory, 

and the results simply vanish. After some harassment for asking to go to sick call, 
he finally sees a military psychologist and is diagnosed with mild PTSD. His frus-
tration, poor attitude and a few small recent disciplinary problems, combined 
with his admission of ADD as a child, also result in a diagnosis of a personality 
disorder. He is given some Prozac and referred to an anger management classes 
but receives no real help. The Marine goes out, gets drunk and goes UA for a 
week. Then he goes back to the psychologist when he feels he is losing it. Now 
he faces involuntary discharge proceedings for misconduct or for a personality 
disorder. 
  
By now many readers probably recognize a number of their clients, including 

some who did not get this far, but were faced with involuntary discharge earlier 
in their service. This is an extremely common pattern, in which soldiers develop 
physical or mental injuries or illness as a result of pressured training and/
or prolonged combat, or simply realize that they hate the war and the service. 
Their problems are misdiagnosed or under-diagnosed, yet the symptoms of these 

PART IPART IPART IPART I 
Part 2 of this article, dis-
cussing administrative dis-
charge board proceedings, 
will appear in the next issue 
of On Watch 

Watada Watada Watada Watada 
CourtCourtCourtCourt----Martial Martial Martial Martial 
now set for now set for now set for now set for 
Oct. 9Oct. 9Oct. 9Oct. 9        

The second 
court-martial of 
1st Lt. Ehren Watada, a Fort Lewis 
U.S. Army officer who refused to 
go to Iraq with his unit a year ago, 
has been rescheduled to Oct. 9. 
Watada's trial was postponed this 
summer at the request of govern-
ment and defense lawyers. If con-
victed, Watada faces up to six 
years in prison and a dishonorable 
discharge. For updates, visit 
www.thankyoult.org 

Lt. Ehran Watada 

NEWS BRIEFS 
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MILITARY LAW SEMINARSMILITARY LAW SEMINARSMILITARY LAW SEMINARSMILITARY LAW SEMINARS 
 

Would you like to arrange a seminar on military 

law and counseling or conscientious objection 

in your area?  

 

The MLTF can provide speakers and resources 

for day-long or half-day seminars on these is-

sues: an overview of military law, with empha-

sis on discharges, handling AWOL cases, and 

dissent, or habeas corpus petitions in conscien-

tious objection cases. Both sessions can be 

geared for law students and counselors as well 

as attorneys. For more information, contact 

Marti Hiken at 415-566-3732. 

problems result in punishment for disciplinary problems and 
discharge. With assistance and representation, many of 
these personnel can obtain better discharges and protect 
their benefits (including important medical benefits), or 
force the military to recognize that medical discharge or 
retirement is the appropriate response.  
  

Involuntary Administrative Discharges Destroy Careers, Involuntary Administrative Discharges Destroy Careers, Involuntary Administrative Discharges Destroy Careers, Involuntary Administrative Discharges Destroy Careers, 
Hide Human Toll of War EffortHide Human Toll of War EffortHide Human Toll of War EffortHide Human Toll of War Effort    

We are seeing increasing numbers of discharges for mis-
conduct or for personality disorders, unsatisfactory per-
formance or what used to be called “other designated 
physical and mental conditions.” Involuntary administrative 
discharges are used to get rid of problem soldiers with a 
minimum of effort, avoiding costly benefits and masking the 
true numbers of those injured and made ill by the war. 
For a great many servicemembers, this means stigmatizing 
discharges. Other than Honorable (“OTH”) dis-
charges result in loss of VA care and benefits, though the 
VA has authority to grant benefits despite an 
OTH. Anything less than fully Honorable discharge mean 
loss of Montgomery GI bill benefits. Discharge documents 
showing OTH characterization, or stating that the reason 
for discharge was personality disorder or misconduct, cre-
ate significant employment problems. And the military’s 
frequent failure to diagnose PTSD or other disorders makes 
it difficult for vets to show the VA that they have service 
connected problems warranting benefits and compensation. 
(Neither the military nor the VA classify personality disor-
ders as disabilities deserving treatment or pensions.) 
  
Military counselors and attorneys can play an important 

role in challenging involuntary discharges and protecting 
members’ benefits and employment potential. While the 
military will provide military attorneys (JAGs) to those facing 
involuntary discharge, many servicemembers are persuaded 
to waive this right, and many JAGs lack the training and ex-
perience to oppose these discharges successfully. Informa-
tion and assistance from civilian counselors or attorneys 
allow soldiers to make the best use of the rights available in 
the discharge process, and both attorneys and non-
attorneys may represent clients in these administrative pro-
ceedings. 
  

Involuntary Discharge Criteria and Procedure: The Mili-Involuntary Discharge Criteria and Procedure: The Mili-Involuntary Discharge Criteria and Procedure: The Mili-Involuntary Discharge Criteria and Procedure: The Mili-
tary Presumes No Rightstary Presumes No Rightstary Presumes No Rightstary Presumes No Rights    

The criteria and procedures for enlisted administrative 
separations are set out in DoD 1332.14, and in implement-
ing service regulations. These must conform to the DoD 
standards but may differ in the specific criteria for various 
discharges and in the details of administrative procedures. 

These include Army Regulation (“AR”) 635-200, Air Force 
Instruction (“AFI”) 36-3208, Naval Military Personnel Man-
ual (“MILPERSMAN”), part 1900 and Marine Corps Separa-
tion and Retirement Manual (“MARCORSEPMAN”), chap-
ter 6. Navy and Marine discharges are also discussed in the 
more authoritative but less detailed Secretary of the Navy 
Instruction (“SECNAVINST”) 1910.4B. All of these regula-
tions may be found on official military websites, with the 
occasional exception of the MARCORSEPMAN. This man-
ual is sometimes restricted, but can be found on several 
civilian sites, including www.gidischarges.org and 
www.sdmcp.org, among others. JAG offices and command 
staff judge advocates often supplement the regs with very 
helpful (but not always quite accurate) gauges and guidelines 
for involuntary discharges procedures. 
 
Soldiers and sailors know little about the regulations, and 

are not encouraged to read or use them. Involuntary dis-
charges are one of the areas where military wisdom holds 
that there simply are no rights. Commands know only a 
little more, with personnel officers or legal officers handling 
many of the procedural details and making many deci-
sions in discharge cases. Commanding offi-
cers frequently rely on rote language from the regs to sup-
port their discharge recommendations, so that the require-
ments for discharge are sometimes met by stretch-
ing reality to fit the regulations’ criteria for discharge. Famili-
arity with these regulations give civilian advocates a distinct 
advantage over many of the command personnel who pre-
pare and carry out involuntary discharges, though JAGs tend 
to become quite knowledgeable once they are assigned to 
represent commands or servicemembers in this area. 
  



 On Watch 
Military LawMilitary LawMilitary LawMilitary Law    
Task ForceTask ForceTask ForceTask Force September/October 2007 September/October 2007 September/October 2007 September/October 2007 ---- Page   Page   Page   Page  10101010    

CommonCommonCommonCommon    Reasons forReasons forReasons forReasons for    Involuntary DischargeInvoluntary DischargeInvoluntary DischargeInvoluntary Discharge    

Misconduct discharge is a very common result of the 
service history described above.1 Soldiers can be separated 
for misconduct for a wide range of behavior, with slight 
variations from service to service. A single incident of mis-
conduct amounting to a “serious offense” or a series of 
smaller incidents may lead to discharge. The misconduct 
must have occurred in the current period of service, 
and can be used as a basis for discharge whether or not 
it resulted in an Article 15, UCMJ, non-judicial punishment 
procedure, court-martial or civilian conviction. When mis-
conduct potentially warrants an OTH discharge, it takes 
precedence over any medical discharge or retirement pro-
ceedings which are contemplated or underway; these only 
resume if the administrative discharge action is resolved in 
the member’s favor. 
  
 Personality disorders are also extremely common in this 

scenario.2 These disorders warrant administrative discharge 
when a military doctor or psychologist diagnoses a specific 
personality disorder “so severe that the member’s ability to 
function effectively in the military environment is signifi-
cantly impaired.”3 The discharge is Honorable or Gen-
eral, depending on the member’s overall record of ser-
vice, or an uncharacterized Entry Level Separation for those 
in the first 180 days of active service. Because it cannot be 
OTH, this administrative discharge would be superseded by 
disability discharge or retirement processing, but is appro-
priate if no medical condition is severe enough to warrant 
discharge. Thus a member diagnosed with mild PTSD or 
depression and a sufficiently severe personality disorder will 
face administrative discharge. and behavior disorders,” are 
considered long-term psychological disorders, often arising 
late in adolescence and often preceded by conduct disor-
ders. They are extremely resistant to treatment, and are 
usually life-long problems. A number of specific personality 
disorders may be diagnosed under Axis II of the diagnos-
tic system commonly used among mental health profession-
als, described in the Diagnostic and Statistical Manual of 
Mental Disorders of the American Psychiatric Association 
(“DSM-IV”). This manual  is used routinely by military physi-
cians and psychologists, and its diagnostic terminology ap-
pears in medical and administrative regulations. 
  
Although the diagnostic categories have changed from 

edition to edition of the DSM, common personality disor-
ders include anti-social, dependent, and borderline person-
ality disorders. The diagnostic system does not allow diag-
nosis of a personality disorder without reference to a spe-
cific type, though therapists sometimes fall back on person-
ality disorder, not otherwise specified (“NOS”), for condi-
tions that don’t quite fit any type. Interestingly, one of the 

most common military diagnoses under the prior edition of 
the DSM, passive-aggressive personality disorder, no longer 
exists as a separate type, but has been relegated to a group 
of criteria sets deserving of further study. In general, people 
with personality disorders may have difficulty in occupa-
tional and social situations, and may have problems with 
authority or rigid social structures and with stressful situa-
tions, but do not always feel emotionally troubled by the 
disorder. 
  

Personality Disorder Discharge May Be a Quick Way Personality Disorder Discharge May Be a Quick Way Personality Disorder Discharge May Be a Quick Way Personality Disorder Discharge May Be a Quick Way 
Out, But Beware of the StigmaOut, But Beware of the StigmaOut, But Beware of the StigmaOut, But Beware of the Stigma    

It is not always easy to distinguish the symptoms of per-
sonality disorders from those of PTSD or other serious 
disorders in initial evaluations, particularly when these are 
cursory or when the PTSD, depression, or other disor-
der is acute. It is not uncommon for individuals to suffer 
from both a personality disorder and another, more serious 
disorder. In these cases, part of the therapist’s task (and, 
some would say, one of the military’s regular failings) is to 
determine which disorder is causing the symptoms that 
interfere with or make a member unfit for military duties, 
and so would be severe enough to require administrative 
or medical processing.  
  
Soldiers and sailors seeking discharge often utilize this 

discharge category, and for many it provides an honorable 
and relatively quick way out. However, personality disorder 
discharge does result in stigmatizing language on the DD 
214 discharge document. Unlike medical discharge or re-
tirement, where specific diagnosis is not stated on the DD 
214, the term “personality disorder”  is given as the reason 
for discharge on the document, since it is categorized as a 
separate reason for discharge (under the general grouping 
of convenience of the government discharges) in all services 
but the Air Force. Knowledgeable employers sometimes 
refuse to hire veterans with this discharge, assuming that 
they will be troublesome or unreliable workers because of 
the condition. In the VA system, while other diagnoses can 
be and often are considered, the military’s conclusion that a 
personality disorder was the most significant or only psychi-
atric problem during service can affect VA physicians’ diag-
noses and determinations about severity of other disorders. 
  
Other involuntary discharges, though less common, may 

raise problems for servicemembers. The military has gradu-
ally added other categories to the basic types of misconduct 
discharge, again varying from service to service. These in-
clude misconduct/drug abuse, misconduct based on activity 
in supremacist organizations, misconduct by HIV-positive 
personnel who disobey orders regarding “safer sex” and 
notification of partners, and misconduct involving sexual 
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harassment. Unsatisfactory performance, erroneous enlist-
ment and fraudulent enlistment are among the less com-
mon Honorable or General discharges. (Fraudulent enlist-
ment discharges based on concealment of medical condi-
tions or treatment must be Honorable, General or Entry 
Level, and so would be trumped by disability proceedings 
except among new enlistees, where medical problems may 
be subsumed under erroneous or fraudulent enlistment. 
Under current regulations, only one or two categories of 
fraudulent enlistment may be characterized as OTH.) Ser-
vicemembers are sometimes involuntarily discharged under 
the parenthood discharge provisions, though this would 
not supersede disability retirement or discharge. Dis-
charges under the “Don’t Ask, Don't Tell” provisions for 
homosexual conduct are less common in wartime, as com-
mands facing personnel shortages may ignore homosexual-
ity unless actual misconduct occurs or some separate prob-
lem (such as PTSD) makes the discharge conven-
ient. Discharge for homosexual conduct would supersede 
medical proceedings only if certain specific aggravating cir-
cumstances warranting an OTH discharge were found. 
  

“Counseling,” Military“Counseling,” Military“Counseling,” Military“Counseling,” Military----Style, Is Yelling; “Rehabilitation” Style, Is Yelling; “Rehabilitation” Style, Is Yelling; “Rehabilitation” Style, Is Yelling; “Rehabilitation” 
May Amount to Shuffling and Labeling as “Dirtbag”May Amount to Shuffling and Labeling as “Dirtbag”May Amount to Shuffling and Labeling as “Dirtbag”May Amount to Shuffling and Labeling as “Dirtbag”    

Some administrative discharges cannot be imposed 
unless the member has been offered counseling and reha-
bilitation and thus an opportunity to improve performance 
or conduct.4 With some discharges in some services, coun-
seling is required but rehabilitation can be waived if the 
commanding officer determines that rehabilitative efforts 
are considered futile. For some discharges, including homo-
sexual conduct and misconduct based upon a serious of-
fense, no rehabilitation is required prior to discharge proc-
essing, and the only counseling will be a notation, shown to 
the member for acknowledgment, that discharge is being 
recommended. 
 
 When counseling, or counseling and rehabilitation, must 

take place before discharge recommendation, failure to 

offer or record it may be a basis for at least a temporary 
challenge to the proposed discharge. However, counselors 
and attorneys should understand that this bears no resem-
blance to the counseling or rehabilitation we would antici-
pate in any civilian setting. Counseling does not mean ther-
apy or assistance in understanding problems. Rather, a su-
perior, usually a staff sergeant or chief, meets with the 
member to yell at him or her about being a problem, 
threatens discharge or punishment if the problem happens 
again, and offers a typed record entry for the member to 
sign, acknowledging that the counseling occurred and that 
he or she can seek further help from appropriate sources 
(chaplains and the command structure are often men-
tioned). This encounter and its entry in the member’s ser-
vice record show sufficient counseling under the terms of 
the regulations. 
  
When it is offered, rehabilitation usually means a change 

in duty assignments or a transfer to another unit within the 
same command; only occasionally does it result in transfer 
to another command.  In most cases, however, the new 
supervisors receive an informal “heads up” from their 
counterparts in the original unit, who make sure that ser-
geants, chiefs, and perhaps company commanders are 
aware that they are being sent a “dirtbag.” 
  
Nonetheless, rehabilitative reassignment or transfer may be 

helpful if discrimination or personality conflicts with a superior 
are at issue, or if harassment about medical problems and 
“weakness” is less common in the new area than the old. The 
rehabilitation period may provide an opportunity to build a 
record of better performance and conduct or, for those with 
medical problems, an opportunity to obtain treatment. For 
members who have been denied access to medical care or 
have been wrongly diagnosed, rehabilitation will at least give 
them additional time to obtain an independent civilian medical 
evaluation and then seek further evaluation from military doc-
tors. 
  

Procedure: Command Sloppiness May Open Door to    Procedure: Command Sloppiness May Open Door to    Procedure: Command Sloppiness May Open Door to    Procedure: Command Sloppiness May Open Door to    
Successful ChallengeSuccessful ChallengeSuccessful ChallengeSuccessful Challenge    

The procedures for involuntary discharge follow basic con-
cepts of administrative law and are founded, at least in theory, 
on constitutional requirements of due process. Attorneys or 
counselors who have worked in other administrative law areas 
will see familiar forms of notice, right to counsel, and right to 
respond. The regulations are relatively precise, mistakes are 
common, and command failure to follow the more important 
provisions of the regs may offer a basis to prevent or over-
turn involuntary discharges. The rules of evidence do not apply 
in these proceedings, which means that commands – and re-
spondents – can introduce almost any form of evidence. 

CHECK IT OUT! 
The MLTF website has a new page of resources for The MLTF website has a new page of resources for The MLTF website has a new page of resources for The MLTF website has a new page of resources for 
military servicemembers and their families. Be sure military servicemembers and their families. Be sure military servicemembers and their families. Be sure military servicemembers and their families. Be sure 
to share this website with those who could use it.to share this website with those who could use it.to share this website with those who could use it.to share this website with those who could use it.    

 

Find it online at: 

www.NLGMLTF.org 
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The military uses two discharge procedures, one allow-
ing written response to the proposed discharge and the 
other allowing a hearing before an administrative board. 
The former, called simply the Notification Procedure is 
used in most discharges where the least favorable character 
of discharge may be General. The second, the Administra-
tive Discharge Board Procedure, is required where the 
least favorable character of discharge may be OTH, and in 
discharge for homosexual conduct regardless of characteri-
zation. Administrative discharge boards are also available to 
those who have served more than six years of active and 
reserve service, even if the notification procedure is used. 
The Air Force includes time in the Delayed Entry Program 
towards the six years, and also allows hearings for all non-
commissioned officers. Part 1 of this article focuses on the 
notification procedure, though the initial stages are the 
same in both procedures. 
 
 In the Air Force, the formal discharge process is initiated 

by a letter from the commanding officer to the separation 
authority recommending discharge. In the other services, 
this formal recommendation usually follows notification. 
The recommendation must state the proposed reason for 
discharge, the specifics on which it is based, and 
the recommended character of discharge. It must give the 
separation authority specific information about the mem-
ber’s military service, disciplinary record, and any rehabili-
tative efforts required for the discharge involved; these are 
spelled out in the regulations and normally supplied in pro 
forma fashion.5  
  

The First Step: Notification of Discharge and Acknowl-The First Step: Notification of Discharge and Acknowl-The First Step: Notification of Discharge and Acknowl-The First Step: Notification of Discharge and Acknowl-
edgment of Rightsedgment of Rightsedgment of Rightsedgment of Rights    

In most services, the first formal step in the discharge 
process is notification of servicemembers, though notifica-
tion follows command recommendation in the Air Force.6 
Members may have known for days or months that dis-
charge was pending, receiving informal warnings or prom-
ises from superiors, often with wildly inaccurate informa-
tion. In the Marine Corps, in particular, members may un-
dergo a separation physical, as well as transitional classes on 
employment, VA benefits and the like before the discharge 
is technically initiated.  
  
Servicemembers receive notice in a computer-printed 

form or a letter on the command’s letterhead; it is usually 
titled “Notification of Separation Proceedings.” The notifica-
tion must state the specific reason for or type of discharge 
(the name and section number of the discharge as shown 
in the service’s regulation), the specific circumstances on 
which it is based, the least favorable character of discharge 
which may be awarded, and the character of dis-

charge which the commanding officer recommends. The 
notice then sets out all of the rights available to the member 
in the discharge proceedings, including the right to waive 
other rights. It is worth noting that, while the regulations 
require a good deal of specificity, the sample forms in the 
regulations often encourage generalization. As a result, many 
servicemembers do not know the actual basis for their dis-
charge until they see the DD-214 discharge document.  
  

Beware of the Extremely Short Time Period Within Beware of the Extremely Short Time Period Within Beware of the Extremely Short Time Period Within Beware of the Extremely Short Time Period Within 
Which to Demand RightsWhich to Demand RightsWhich to Demand RightsWhich to Demand Rights    

This notice includes, is accompanied by, or is soon fol-
lowed by a second form or letter, called something like 
“Acknowledgment of my rights to be exercised or waived 
during the separation proceedings.” Here the members 
are supposed to waive or demand each of the rights in the 
discharge proceeding.7 (This should not be confused with 
an acknowledgment of receipt of the notification, used by 
some services to confirm that the notification was pre-
sented to the member.8) Failure to demand rights within a 
minimum of two working days is treated as a waiver of 
rights for active-duty personnel, unless a longer period of 
time is stated in the notice or allowed on the member’s 
request. Longer response time, usually 30 days, is given for 
members who are in the reserves or in situations like civil-
ian confinement. The minimum time to respond is treated 
as the maximum time to respond. 
   

Servicemembers Pressured to Waive Rights and “Sign Servicemembers Pressured to Waive Rights and “Sign Servicemembers Pressured to Waive Rights and “Sign Servicemembers Pressured to Waive Rights and “Sign 
the Papers” the Papers” the Papers” the Papers” –––– They Often Do They Often Do They Often Do They Often Do    

The notification and acknowledgment of rights forms are 
sometimes presented by the command’s legal or adminis-
trative officer, but often by a senior enlisted member – a 
staff sergeant or chief. It is at this point that soldiers and 
sailors are given a remarkably uniform lecture: They are 
told that their only viable option is to sign the papers, waive 
their rights, and accept the proposed discharge. They may 
be assured that they will retain their VA benefits with the 
recommended discharge, whether or not that is true, and 
that this is the best deal they could possibly get. They may 
be told that challenging the discharge will force the com-
mand to refer the case to court-martial, with Leavenworth 
looming in the background, or that it will result in a worse 
character of discharge than the one recommended. They 
may hear that demanding their rights will extend the time 
of discharge processing by months. They will probably hear 
that a demand for rights is useless, that statements or hear-
ings never work, that any response is just a waste of time. 
This talk usually ends with the ultimate military myth, that 
discharges will automatically upgrade six months after sepa-
ration. Not surprisingly, many servicemembers waive all 



 On Watch 
Military LawMilitary LawMilitary LawMilitary Law    
Task ForceTask ForceTask ForceTask Force September/October 2007 September/October 2007 September/October 2007 September/October 2007 ---- Page   Page   Page   Page  13131313    

their rights. And many do so without reading the notice or 
statement of rights, so that they are completely unaware of 
what they are waiving and what the results may be. 
  
The first right available in any administrative discharge, 

and the first listed on the notice and acknowledgment is the 
right to consult counsel before waiving or demanding any 
other rights. If servicemembers demand this right, the com-
mand must arrange an appointment with JAG counsel, usu-
ally in person but occasionally by phone for members sta-
tioned far from area defense counsel. This right may be 
limited for servicemembers deployed at sea or otherwise 
out of communication with available JAG of-
fices. Servicemembers have the right to consult civilian 
counsel as well. When commands are aware that civilian 
counsel has been consulted, they may feel no further need 
to schedule time with military counsel, and most of the regs 
do not address this issue with respect to the initial consulta-
tion with counsel. (Where representation by counsel is 
available, as in Administrative Discharge Board Proceed-
ings, use of civilian counsel does not waive the right to mili-
tary counsel.) 
 
Requesting the advice of counsel allows members to step 

back, read the paperwork, learn that they do in fact have 
useful rights in the proceedings, and talk with an attorney 
or counselor about mitigation or “defenses” against allega-
tions of misconduct, inaccurate or improper reasons for 
discharge, or the characterization of discharge. 
  
Respondents in Notification Procedure discharges also 

have the right to submit statements on their own be-
half, the right to obtain copies of documents that will be 
forwarded to the Separation Authority supporting the basis 
of the proposed separation, the right to an administrative 
discharge board if they have six or more years of service, 
and the right to waive any or all of these rights. 
  

Some Responsive Statements “Disappear” on the Way Some Responsive Statements “Disappear” on the Way Some Responsive Statements “Disappear” on the Way Some Responsive Statements “Disappear” on the Way 
to the Separation Authorityto the Separation Authorityto the Separation Authorityto the Separation Authority    

In general, commands and separation authorities con-
sider the Notification Procedure of little consequence, and 
rights receive cavalier treatment, with the possible excep-
tion of the right to consult counsel. Commands unofficially 
encourage waiver of all rights, and military counsel may 
point out, rightly, that statements make little or no differ-
ence in most cases. Members who do submit statements 
are often left to prepare them on their own, even if they 
have consulted counsel. When respondents do submit 
statements, they are not always attached to the “discharge 
packet” to be forwarded to the separation authority for 
consideration. Some statements never make it into the 

members’ personnel records. Immediate commanders 
sometimes comment on these statements in further en-
dorsements to the separation authority, without providing 
copies to members even if they have requested copies of all 
such documents. 
  
Although members’ right to respond is limited under the 

Notification Procedure, it may still be significant.9 For vet-
erans seeking discharge upgrades or other discharge re-
view, it is very helpful to show that an effort was made to 
oppose the discharge at the outset; review boards often 
point to waivers as a sign that the member really had no 
basis for challenging, or desire to challenge, the reason and 
character of discharge. For members who wish retention, 
discharge for a different reason, such as medical discharge 
or retirement, or a better characterization of discharge, a 
strong response may get the separation authority’s atten-
tion and expose flaws in the basis for the discharge or the 
procedures themselves. Good responses can also highlight 
the member’s quality of service or mitigating circumstances 
that would make less than honorable discharge, for exam-
ple, seem inappropriate. Members who wish to challenge 
the discharge through litigation – and are able to get around 
the need to exhaust administrative remedies through 
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lengthy discharge review proceedings – will be able to 
show that they used the available remedy of respond-
ing during the discharge proceeding. 
  

Regs Don’t Specifically Require Assistance of CounselRegs Don’t Specifically Require Assistance of CounselRegs Don’t Specifically Require Assistance of CounselRegs Don’t Specifically Require Assistance of Counsel    

The regulations do not specifically state that counsel 
should be made available to assist in preparing a response 
to the discharge. Many JAGs assume that they should sim-
ply advise, or perhaps review materials prepared by the 
member. But requests for further assistance from JAGs 
may meet with success if respondents ask, and if they can 
point to real issues, such as an incorrect medical diagnosis 
or a flawed Article 15 proceedings, which warrant a strong 
response. In addition or in the alternative, civilian counsel 
or counselors can assist in preparing a response. Nothing 
prevents military counselors from representing respon-
dents in these proceedings by submitting letters or briefs 
raising legal and factual arguments for the separation au-
thority’s consideration. 
  

Make a Broad Demand for Documents; Don’t Forget FOIAMake a Broad Demand for Documents; Don’t Forget FOIAMake a Broad Demand for Documents; Don’t Forget FOIAMake a Broad Demand for Documents; Don’t Forget FOIA    

It is useful for respondents to make a firm demand for 
the right to obtain documents which will be submitted to 
the separation authority, and to make it clear that this re-
quest includes any responses to matters they submit in op-
position to the discharge, as well as advisory opin-
ions, higher command endorsements or SJA legal reviews. 
The right to obtain statements is not stated as a right to 
real discovery of evidence, and commands sometimes claim 
that members are entitled only to documents which will 
actually be placed in the hands of the separation authority. 
But a broader right to discovery may be implied from the 
regulations, since the significant discovery rights in Adminis-
trative Discharge Board Proceedings come from on the 
same language as that in the Notification Procedure. Re-
quests to see all available evidence supporting the reason 
for discharge, and all exculpatory and mitigating evidence, 
can also be based on FOIA and Privacy Act provisions.  Re-
spondents and their advocates can make adamant requests 
for a wide range of documents, such as witness statements 
and investigative reports, the actual test results and chain of 
custody documents in drug urinalysis tests, the results of 
any Inspector General (IG) or Equal Opportunity investiga-
tions made about the command or the events leading to 
the discharge. If these requests are denied, they can be 
raised directly to the separation authority, or to his or her 
superior. 
  
In many cases, members facing involuntary discharge are 

viewed as troublemakers or nuisances. Such people are 
routinely harassed by superiors and co-workers, and in 

many cases ordinary behavior or signs of emotional distress 
are mischaracterized as misconduct or poor performance 
to support a discharge recommendation. Performance 
evaluations, counseling entries, and similar records are of-
ten fudged to make a better record for discharge. Creative 
requests may reveal some of this impropriety – a hunt 
for records may show, for example, that preliminary per-
formance evaluations showed stellar performance by sol-
diers whose supervisors later described them as inept or 
unskilled after some incident triggered a desire to get rid of 
them. While selective prosecution cannot be argued easily 
in any military case, evidence that the respondent was the 
first and only person in ten years to be written up or coun-
seled for some common minor infraction may be used to 
show discrimination or simply unfair treatment. Brain-
storming with clients often leads to useful evidence of this 
sort – evidence which might create embarrassing problems 
for commands if shown to the separation authority or re-
vealed in discharge review or litigation. Occasionally, this 
will cause commands to rethink their objective of obtaining 
a bad discharge. 
 
The right to make a statement includes the right to sub-

mit just about anything for the separation authority’s re-
view: legal arguments, a discussion of facts and medical is-
sues, statements or evaluations from expert wit-
nesses, affidavits or letters from witnesses to incidents lead-
ing to the discharge, the sort of documentary evidence 
mentioned above, and general character letters. Separation 
authorities are used to seeing the last of these, but seldom 
get much more. 
  

Seek Evaluations to Counter Diagnosis Supporting DischargeSeek Evaluations to Counter Diagnosis Supporting DischargeSeek Evaluations to Counter Diagnosis Supporting DischargeSeek Evaluations to Counter Diagnosis Supporting Discharge    

Personality disorder discharges deserve particular note 
here. These diagnoses often mask more serious psychologi-
cal, neurological or other medical problems that warrant 
disability discharge or retirement. On the flip side of this, 
whistleblowers, complainants in sexual harassment or sex-
ual assault cases, and other “trouble-making” servicemem-
bers often face personality disorder discharges after invol-
untary psychiatric evaluations, or misuse of therapy for 
PTSD or other problems resulting from harassment or 
abuse. In these cases, several tactics may be considered. 
The diagnosis is used to make them appear less credible as 
a complainant, and the discharge gets them out of the way. 
  
Evaluations by other military doctors and/or by civilian 

psychiatrists and psychologists should be used whenever 
possible to counter the diagnosis supporting the discharge. 
If resources allow, two or even three separate civilian 
evaluations may be impressive. If the military did not do 
psychological testing, it is useful to have a civilian psycholo-
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gist administer the Minnesota Multiphasic Personality Inven-
tory 2 (“MMPI 2”), one of the most common and respected 
tests, and to supplement it with other testing. If the military 
did administer testing (most likely the MMPI 2), a civilian 
psychologist can look at the raw test results, the computer-
ized interpretation, and resulting report in order to deter-
mine their accuracy and make an independent evaluation 
based on the same test data. While computerized scoring 
of the MMPI has reduced subjectivity as a factor in diagno-
sis, there is still room for bad interpretation. A second 
MMPI, administered when clients are away from the stress 
of harassment from the command, can also be given 
and compared to the first. 
  
Because personality disorders normally arise during ado-

lescence, may be preceded by childhood conduct disor-
ders, and often show up in disciplinary, educational and 
social problems before enlistment, respondents may want 
to submit evidence of healthy and well-adjusted back-
grounds, or at least civilian lives devoid of personality disor-
der symptoms. This may come in the form of pre-service 
medical or psychiatric reports, school records, letters from 
family members, teachers and others in a position to ob-
serve the member’s behavior, etc. 
  

Lack of Rules of Evidence  Invites CreativityLack of Rules of Evidence  Invites CreativityLack of Rules of Evidence  Invites CreativityLack of Rules of Evidence  Invites Creativity    

Here it is important to look at the particular personality 
disorder diagnosed, since common symptoms vary widely 
among the disorders. A servicemember diagnosed with an 
avoidant personality disorder is not likely to show up in her 
high school yearbook as a cheerleader and most likely to 
become president; one diagnosed with an obsessive com-
pulsive personality disorder is not likely to be described by 
teachers or his minister as a happy-go-lucky daredevil. 
Where childhood traumas or problems do exist, there may 
nonetheless be evidence of behavior other than that ex-
pected in the early stages of a personality disorder. This 
evidence is effective in itself, and can also be discussed in 
the reports of civilian experts. Since there are no rules of 
evidence, a great deal of creativity can be used to show the 
member’s background. 
  
Military personality disorder diagnoses are often based 

on inaccurate assessments of performance and conduct. 
These are sometimes the result of incorrect informa-
tion provided by commands. In involuntary psychiatric 
evaluations, commands are required to state the basis for 
their referrals, but commands and command medical offi-
cers often offer derogatory information even 
when consultations are requested by the servicemem-
bers. Military psychiatrists may also hear more than they 
are told if they anticipate that enlisted personnel who come 

to them are doing badly at their commands. Military doc-
tors are not immune to the normal biases of officers to-
wards enlisted personnel, or to racial and gender stereo-
typing. Factual mistakes and under-evaluation of perform-
ance in psychiatric reports should be challenged with docu-
mentary evidence – inspection results, log entries, prelimi-
nary forms of performance evaluations and the like – and 
statements from co-workers, superiors, and other person-
nel in a position to observe performance. Members of 
other commands who have the opportunity to observe 
respondents’ work may be more willing than those in the 
same command to give objective descriptions of perform-
ance and conduct. 
 
When problems with a command, or the onset of PTSD 

or other illnesses, cause a sudden change in performance, 
respondents can point to prior good performance and the 
sudden change as evidence that something other than a 
long-standing personality disorder is at work. This is par-
ticularly true when members who performed well under 
the stress of training and combat suddenly experience 
problems in the more relaxed atmosphere of their home 
bases. 
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This discharge requires more than the mere presence of 
a personality disorder; there must be an opinion, usually by 
a military mental health professional, that the condition is 
so severe that it significantly impairs duty performance.10 
Again, sudden onset of symptoms, particularly after a pe-
riod of combat, can be used to argue that the personality 
disorder, even if present, is not the reason for the poor 
performance or misconduct used to support the discharge. 
Showing another psychiatric or external cause for the sud-
den appearance of symptoms can put the military on the 
defensive, requiring it to show the nexus between the diag-
nosis and interference with duties. Here, too, it is useful to 
examine the DSM-IV symptoms for the particular personal-
ity disorder at issue. Commands and even military doctors 
may grab any available symptom to justify a diagnosis, and 
close scrutiny may show that the symptoms fit depression, 
PTSD, or healthy anger after sexual harassment far better 
than an avoidant personality disorder. 
  

GoodGoodGoodGood----Character Letters HelpfulCharacter Letters HelpfulCharacter Letters HelpfulCharacter Letters Helpful    

In almost all cases, good-character letters from other 
military personnel are helpful. Separation authorities are 
likely to pay more attention to letters from officers, par-
ticularly officers in the respondents’ chain of command, but 
well-crafted letters from co-workers and subordinates are 
valuable as well. Civilian friends and family, and ministers or 
others in respected positions, can also provide letters at-
testing to good character, commitment to the military, etc. 
It is important that letter-writers gloss over or dispute real 
problems, or deny symptoms of the more serious disorders 
that may be at issue. On the contrary, lay witnesses can 
often give detailed descriptions of symptoms that fit other 
diagnostic categories and do not usually appear in particular 
personality disorders.  
 
 Where the personality disorder has led to minor per-

formance or conduct problems warranting a General dis-
charge, it is important, but not easy, to use the diagnosis as 
mitigation. Commands and separation authorities tend to 
look at personality disorders as indications of bad character 
rather than medical problems. Advocates and civilian men-
tal health experts can remind them that personality disor-
ders are illnesses, often the result of painful childhood ex-
periences,  and frequently causing emotional pain and life-
long problems. Experts’ statements or advocates’ refer-
ences to the DSM-IV can be used to emphasize the fact 
that these disorders are not the result of bad intentions or 
disrespect for the service, but rather medical problems 
deserving sympathy and objectivity. Other psychiatric 
or medical problems or family hardships can also be pre-
sented to mitigate misconduct and explain inattention to 
duties or difficulty in carrying them out. Here, too, letters 

from co-workers and superiors may show that the per-
formance labeled unacceptable at the time of diagnosis was 
not consistently poor, and had been described in far better 
terms elsewhere. 
  

Strategies for Taking Advantage of Procedural ErrorsStrategies for Taking Advantage of Procedural ErrorsStrategies for Taking Advantage of Procedural ErrorsStrategies for Taking Advantage of Procedural Errors    

 It is not uncommon to find significant legal errors in the 
discharge proceedings, in referrals for the underlying psy-
chological evaluations,11 in the preparation of performance 
evaluations, in counseling entries on performance or con-
duct deficiencies, and the like. Failure to follow the require-
ments of the regulations may be significant enough, indi-
vidually or taken together, to render discharges improper. 
In some of these cases, where the mistakes could be reme-
died easily with a new round of paperwork, respon-
dents need to decide whether to raise the issues prior to 
discharge or reserve them for discharge review. These 
choices should be reviewed with counsel, since failure 
to object to improprieties may in some cases be treated 
as a waiver on review. In some situations, as where com-
mands fail to provide or document the minimum counseling 
required before discharges may be initiated, servicemem-
bers may buy time by challenging the error at the outset, 
and then use the time to improve performance, pursue 
medical evaluations, or appeal underlying disciplinary ac-
tions before the discharge process begins anew. 
   
 Statements and evidence are to be submitted through 

the command recommending the discharge. In some 
cases, commanders will choose to respond, usually trying 
to discredit the respondent, explain away mistakes in the 
proceedings, or lay on additional allegations of poor per-
formance or misconduct. As the discharge packet is for-
warded up the chain of command, intermedi-
ate commanding officers will sometimes add endorsements 
or recommendations as well.12 Respondents and counsel 
will need to make written demands to see and respond to 
any such command comments. Occasionally, commands 
may decide to withdraw discharge recommendations, or 
change their recommendation on characterization, to avoid 
exposure of the problems demonstrated in the respon-
dents’ statements. 
 
 The discharge paperwork is ultimately sent to the sepa-

ration authority for a final determination on discharge or 
retention, character of discharge and, when the regulations 
permit, suspension of discharge.13 With some discharges, 
he or she also has the responsibility to decide whether 
members should be transferred to the inactive reserve 
rather than discharged. Some reasons for discharge require 
review for legal sufficiency by the separation authority’s 
Staff Judge Advocate. The separation authority must find 
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that the allegations on which the proposed discharge is 
based are supported by a preponderance of the evidence.14 
The final decision or order must be recorded, though it is 
often cursory.15 
  

Strong Responses May Prompt Command to Have    Strong Responses May Prompt Command to Have    Strong Responses May Prompt Command to Have    Strong Responses May Prompt Command to Have    
Second Thoughts Second Thoughts Second Thoughts Second Thoughts     

Separation authorities are likely to be surprised by well-
prepared and extensive responses to proposed discharges, 
and some may respond favorably. These officers, too, may 
want to avoid scrutiny of sloppy command procedures or 
command misconduct, and may be concerned about the 
possibility of discharge review or litigation. They can be 
encouraged to think about how the case will stand up to 
litigation by lawyerly presentation of the issues, or simply 
by the fact that attorneys or civil rights organizations may 
be involved. Some respondents note on their statements 
that copies have been sent to the ACLU, NAACP, NOW 
or other organizations, to a member of Congress or to an 
attorney, in order to encourage the separation authority to 
pay attention to the issues. 
  
If these efforts are not successful, and the separation au-

thority authorizes discharge, servicemembers usually are dis-

charged within a week to ten days. They receive written in-
formation about the Discharge Review Board and Board for 
Correction of Military/Naval Records while being “out-
processed.” It is important to talk with clients at this point 
about discharge upgrade and review procedures, time limits, 
and the types of arguments and evidence which may be 
used with these boards. Attorneys or counselors can help the 
clients gather copies of records and documents which may 
be useful in discharge review, as noted in Tom Turcotte’s 
article in this issue of On Watch. Servicemembers should 
keep full copies of their personnel and medical records, any 
inpatient medical records (which are maintained separately at 
military hospitals), their JAGs’ files, any relevant log entries, 
notices of NJP results, IG investigation reports or other docu-
ments that may shed light on the circumstances of the dis-
charge. They should also obtain the names and permanent 
addresses of people who might later be asked to make char-
acter statements or statements concerning performance and 
conduct, command improprieties, etc.  Fellow servicemem-
bers who are afraid to speak out on another’s behalf to their 
commands may be willing to make statements once they are 
transferred to another duty station or discharged. Beginning a 
discharge review file at the time of discharge can save many 
hours of work later and avoid the loss of records or evidence 
that the military routinely loses or destroys.  

THE GI RIGHTS NETWORK  

and our new website: www.girightshotline.org 

877-GI RGHTS  

877-447-4487 

announces our new toll-free hotline 
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While the overall success rates for discharge upgrades 
and other discharge review cases are not high, applications 
with well-documented responses at the discharge 
level often have greater chances of success. Although com-
mand may have had the opportunity to create adverse re-
cords and a biased picture of servicemembers before and 
during the discharge proceedings, they seldom have oppor-
tunity to contribute to the discharge review process. Veter-
ans can rebut command evidence and conclusions in a less 
stressful and slightly more objective setting before the re-
view boards. At this point, it is often easier to demonstrate 
the flaws in psychiatric reports, performance evaluations 
and other record entries created to support the discharge, 
particularly if they can be compared to other evaluations or 
evidence from the same period of time. The statements 
and evidence initially submitted in response to the dis-
charge proceedings can provide the best foundation for 
successful discharge review applications. 
 
This article was written by Kathleen Gilberd, a legal 

worker in San Diego and a member of the MLTF steering 
committee. 

Editor’s Note: Part 2 of this article, discussing adminis-
trative discharge board proceedings, will appear in the next 
issue of On Watch. 
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common problems in VA claims, practice at the veteran's court  
and attorney's fees in VA cases. 
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appeals for more experienced attorneys and advocates. 
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The Oklahoma GI Rights Hotline began operations on 
Monday, September 24, undertaking its mission of provid-
ing free, confidential, and accurate information on US mili-
tary regulations and practices to servicemembers, veter-
ans, potential recruits, and their families. 
 
The Hotline can be reached at (405) 231-1138. Coun-

selors will answer on Mondays from 10 AM to 5 PM. On 
other days messages will be returned within 24 hours. 
More live hours will be added gradually in the future. 
 
The Hotline is managed by the Oklahoma Center for 

Conscience, an organization supported by Joy Mennonite 
Church, Veterans for Peace - Oklahoma City, Oklahoma 
Catholic Peace Fellowship and the Oklahoma City Reli-
gious Society of Friends. Operating funds for OCC and the 
Hotline come from private donations . 
 
The volunteers who will staff the hotline took an inten-

sive two-day workshop in April conducted by experienced 
counselors and attorneys from the National Lawyers Guild 
Military Law Task Force. The workshop was funded in 
part by a grant from the A. J. Muste Memorial Foundation. 
 
Hotline volunteers will work under the guidance of 

Oklahoma attorney James M. Branum, a member of NLG-
MLTF who specializes in military law. They will receive 
ongoing training updates as changes in military law may 
require, and will participate in national online discussions 
with other counselors across the country in order to stay 
informed about current issues that impact the work. 
 
Mr. Branum, has two years experience in GI Rights 

counseling. He is also a founder and co-chair of Oklahoma 

Center for Conscience. He is a member of the MLTF. 
 
Oklahoma is in an especially important position to offer 

GI Rights counseling services. Ft. Sill, located in Lawton, is 
one of only two Personnel Control Facility (PCF) locations 
in the U. S., to which many AWOL soldiers must pass 
through when they surrender themselves. Ft. Sill is also 
where many of those refusing to fight, claiming Conscien-
tious Objector status, are incarcerated during the legal 
process the military requires. 
 
More information about the Oklahoma GI Rights Hot-

line can be found online at okgirightshotline.org  

Oklahoma Hotline launched 

Members of the Oklahoma Center for Conscience announce the Members of the Oklahoma Center for Conscience announce the Members of the Oklahoma Center for Conscience announce the Members of the Oklahoma Center for Conscience announce the 
launch of the Oklahoma GI Rights Hotline. Several local media outlets launch of the Oklahoma GI Rights Hotline. Several local media outlets launch of the Oklahoma GI Rights Hotline. Several local media outlets launch of the Oklahoma GI Rights Hotline. Several local media outlets 
covered the story.covered the story.covered the story.covered the story.    
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About the Military Law Task Force 
The National Lawyers Guild’s Military Law Task Force in-

cludes attorneys, legal workers, law students and “barracks 

lawyers” interested in draft, military and veterans issues. The 

Task Force publishes On Watch  as well as a range of legal 

memoranda and other educational material; maintains a 

listserve for discussion among its members and a website for 

members, others in the legal community and the public; spon-

sors seminars and workshops on military law; and provides 

support for members on individual cases and projects.  

The MLTF  defends the rights of servicemembers in the 

United States and overseas. It supports dissent, anti-war ef-

forts and resistance within the military, offering legal and  

political assistance to those who challenge oppressive military 

policies. Like its parent organization, the NLG, it is commit-

ted to the precept that human rights are more valuable than 

property rights.  

The Task Force encourages comments, criticism, assistance, 

subscriptions and membership from Guild members and oth-

ers interested in military, draft or veterans law. To join, or for 

more information, please contact the Task Force at: 

 MLTF, MLTF, MLTF, MLTF, 318 Ortega Street, San Francisco, CA 94122 

 (415) 566-3732, (619) 233-1701 

 mlhiken@mltf.info, kathleengilberd@aol.com 

National GI Rights Hotline 
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www.girightshotline.org 
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